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AT TERMS HELD IN 18645. 








Daviy L. Yuter, Appretiant, vs. Antonia A. Canova, 
Masor AnD CuteF oF SuBsist—ENCE AND COMMISSARY IN THE 
CoNFEDERATE ARMY, APPELLEE. 


. The agreement and stipulation in writing, entered into between the par- 
ties in this case, construed to be a contract of purchase of sugar, forced 
under the act of Congress called ‘‘ The Impressment Act,’’ the question 
of compensation alone agreed to be referred to the Court of Chancery, 
and a stipulation therein that on the part of the purchaser, he was to 
have the right to go on under the form of proceedings laid down in the 
impressment act, which appraisement when made and the proceedings 
relative thereto, he was to have the privilege of putting in before said 
Court as persuasive evidence on his part, for the Court to consider in ar- 
riving at the amount of compensation to be allowed for said sugar. 

. A public agent contracting for the use of the Government in the line of 
his duty, and by legal authority, is not personally responsible. But, if 
he enter into a contract, agreement or stipulation, not authorized by legal 
authority, then it is presumed he intended it as a private contract, agree- 
ment or stipulation, and he is personally responsible, 

. Neither under the Impressment Act nor the General Orders of the De- 
partment, is the impressing officer, if he and the producer cannot agree 
on the price, authorized to change by agreement or otherwise the mode 
and manner of fixing the compensation prescribed by said act. 

4. An agreement, by an impressing officer, who has given notice of his in- 
tention to impress goods under said Impressment Act, that he will refer 
to a Court of Chancery the question of compensation, thereby changing 
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the mode and manner of fixing the compensation as prescribed by said 
act, isan agreement not authorized by legal authority, and under the 
law it will be presumed he acted in his private capacity. 

5. The fact that the defendant in the bill of complaint is described as Ma- 
jor and Commissary, &c., and the ailegations that he as such officer acted 
#0 and so, is, under the circumstances surrounding this case, but a mere 
descriptio persone, and may be treated as inducement or surplusage. 

4. It isa genera] rule that Courts of Equity will not entertain jurisdiction 
for a specific performance of agreements respecting goods, chattels, &., 
-and other things of a mere personal nature. Yet, this rule is a qualified 
one and subject to exceptions, and Courts will only weigh with greater 
nicety contracts of this description, than such as relate to lands. 


‘7. Where the specific performance of a contract respecting chatte!s will 


be decreed upon the application of one party, Courts of Equity will 
maintain the like suit at the instance of the other party, although the 
relief sought by him is merely in the nature of a compensation in dam- 
ages or value. 

8. The common saying that the “ consent of parties can never give or be 
stow jurisdiction upon a Court,” applies to Courts of limited jurisdiction, 
that is to say, matters in which the Court is prohibited from taking ju- 
risdiction either by the constitution or the laws. 

9. In the case at bar, the Court of Chancery had jurisdiction of the 
agreement, irrespective of the consent of parties, and therefore had ja- 
risdiction over the agreed case—that is to say, it Was not the consent 
alone that gave the jurisdiction. 

10. Under the agreement and stipulation in this case, the proceedings be- 
fore the local appraisers and board of commissioners are but evidence, 
and are not to be considered as a decision of the issue in this case. 

11. What constitutes Res Adjudicata, defined. 

12. “ Just compensation,” whether used in the Impressment Act, orin a 
contract, means an equivalent—a recompense in value for the property 
taken—w hat the article would sell for in the market, quality and quan- 
tity considered, and not the price which the owner might demand or 
which some person for especial reason might be willing to give. 

13. According to numerous decisions, the market price where the article 
was sold and delivered should be the governing rule; and in all con- 
tracts for the sale of goods, the price to be fixed therefor, where no price 
is agreed upon, is the value thereof (quality and quantity considered), on 
the day of the sale and delivery. 


This case was decided at Tallahassee. 
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Appeal from Suwannee Circuit Court. 


In stating this case, it becomes necessary to give a detail 
of so much of the proceedings in the case of the City of Sa- 
vannah hereinafter mentioned, the impressment, negotiation 
for purchase, appraisement, appeal to the board of commis- 
sioners, agreement, &c., as may be applicable to this case and 
necessary for a history thereof, because by agreements of the 
parties hereinafter set forth, it was stipulated that they should 
‘be placed in evidence before the Court,” and were so con- 
sidered in the Court below, and thus come up to this Court 
as part of the record. 

It appears from the record that sometime in the early part 
of July, A. D. 1863, the appellant, (Yulee,) had sixty-four 
hogsheads of sugar weighing 49,898 pounds in transitu from 
his plantation to a market, being stored in the warehouse in 
Waldo, on the Florida Railroad, of which road the said 
Yulee was President, consigned to Savage, Brother & Co.— 
that said sugar was raised and produced by said appellant and 
constituted his crop. That sometime on or about the 14th 
day of July, 1863, one Edgar M: McDonell, Esq., negotiated 
with and purchased of said consignees of said Yulee forty- 
nine or fifty hogsheads thereof for the City of Savannah un- 
der and by virtue of the following authority : 

“ Mayor’s OFFicE, | 
Savannau, March 26th, 1863. 


“ This is to certify that the bearer, Edgar M. McDonell, 
Esq., has been appointed by the civil authorities of this city 
agent to proceed along the line of the Savannah, Albany & 
Gulf Railroad, and country adjacent thereto, for the purpose 
of purchasing provisions for the needy of this city. The 
authorities here reposing the utmost confidence in the patri- 
otism and ability of Mr. McDonell, ask the aid and co-ope- 
ration of all good and patriotic citizens through whose section 
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of country he may pass. All railroads and State agents, it 
is hoped, will pass Mr. McDonell free of charge. 

“P, HOLCOMB, Mayor. 
“ Attest—Ricuarp W. Cops, Clerk of Council.” 

For which sugar, the said Yulee was to receive the sum of 
per pound. That either on the 13th or 14th 
of July, 1863, the said Canova as Chief of Subsistence and 
Commissary gave notice to one Pace, keeper of said ware- 
house, that said sugar was needed for the use of the troops, 
and directing him not to let it pass out of the warehouse, 
the said Canova acting under the following authority : 

**CoNFEDERATE StratTes oF AMERICA, 





SuBsistENCE DEPARTMENT, 
Ricumonp, April 14, 1363. 
“Sir: In compliance with paragraph 2, of article il, of 
General Orders No. 37, dated April 6th, 1863, a copy of 
which is herewith enclosed, the Commissary General hereby 
designates you as an officer of this Burean to impress. You 
will not extend this power to any one. 
“ Very respectfully, 
* Your ob’t servant, 
“B. WILLIAMS, 
Major and C. 8. 
“Major A. A. Canova, C. S., Lake City, Florida.” 


Heap Quarters, Dist. E. Fua., 
Lage Crry, July 9th, 1863. 


SPECIAL er 
No. —. 

Major A. A. Canova, Brig. Com., will procure without de- 
lay, by purchase or otherwise, a supply of sugar for the 
troops in this district, sufficient to last until the incoming 
crop is gathered. 


By order of Brig. General Finrean, comd’g. 
W. CALL, Adj’t. 
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That on the 14th July, 1863, the said A. A. Canova wrote 
the following letter to said Yulee, proposing to purchase said 
sugar: 

**Orrice Cuter oF SuBSISTENCE, 
GAINESVILLE, Fia., July 14th, 1863. 
*T), L. Yurrn, Esq., Gainesville, Fla. : 


“Sir: I desire to purchase from you for the Confederate 
States Government a lot of sixty-four hhds. sugar, purport- 
ing to be yours, and now stored in depot warehouse at Wal- 
do, Fla. I will give you forty-five cents per lb. for it when 
weighed, payable in Confederate Treasury Notes, or by ch’k 
on Bank of St. Johns at Lake City, Fla., as you may prefer. 

“ Be pleased to signify whether you will sell at the above 
stated price or not. 

“ Very respectfully, &c., 
“A A. CANOVA, 
* Major, &., C. S.” 


That on the 25th July, 1863, the said Canova made anoth- 
er application to purchase said sugar, in the folowing letter : 


“ Orrice CuieF oF Svss., 
GarnEsvILLE, Fxa., July 25th, 1863. 


“Davin L. Yuen, Gainesville, Fla. : 


“Sr: [desire to purchase from you on account of the Con- 
federate States Government, as necessary subsistence for the 
armies of the Confederate States in the field, sixty-four 
(64) hhds. of sugar now stored in depot warehouse at Waldo, 
on the Florida Railroad, for which I will pay you forty-five 
(45) cents per pound in Confederate Treasury Notes, or by 
check on the Bank of St. Johns, at Lake City, as you may 
prefer. 

“Tf you refuse the price offered above, I shall proceed to 
impress the said sugar, and compensation for the same will, 
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be made according to the acts of Congress relating to im- 
pressments. 
“ Very respectfully, &., 
“A. A. CANOVA, 
“Major and C. 8.” 

That on the same 25th July, 1863, the said Canova gives 
the following notice to the depot agent in charge of the ware- 
house in which said sugar is stored : 

“Orrick Cuier or Suss., |} 
GAINESVILLE, FLa., July 25th, 1863. { 

“Mr. Aveustus N. Pacz, Agent of the Florida Railroad in 
charge of warehouse of said Company, at Waldo, Fla. : 

“Sir: I desire to purchase from David L. Yulee, Esq., on 
account of the Confederate States Government, as necessary 
subsistence for the armies of the said Confederate States in 
the field, sixty-four (64) hhds. sugar, the property of said D. 
L. Yulee, which sugar is now in the warehouse ot the Flori- 
da Company, in your charge, for which sugar I offer forty- 
five (45) cents per pound payable in Confederate Treasury 
Notes, or by check on Bank of St. Johns, at Lake City, as 
may be preferred ; upon the refusal of the price above ot- 
fered, I shall proceed to impress the said sugar, and compen- 
sation for the same will be made according to the acts of 
Congress regulating impressments. 

* And I hereby inform you that this notice according to 
law and the regulations of the War Department binds the 
said sugar until the completion of the negotiation for the 
sale or appropriation thereof. You will therefore not allow 
the said sugar to be removed from the warehouse in which 
it is now stored, except by my order. 

“Very respectfully, &c., 
“A. A. CANOVA, 
“ Major and C. 8.” 

That said letter, in the absence of said Yulee, was an- 
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swered by Sam’! A. Swann, Att’y, disclaiming all ownership 
in the sugar, and alledging it to have been sold to the City 
of Savannah, with a reservation of five Hhds. 

That thereupon the said Canova, on the 30th July, 1863, 
made application to purchase the same of the said agent of 
the City of Savannah, as appears by the following letter : 


“Orrick Corer or Svss., 
GainEsvILLE, Fxa., July 30th, 1863. 


“Mr. E. M. McDongxt, Gainesville, Fla. : 


“Sm: I understand by a communication from D. L. Yulee, 
Esq., that you as the agent of the City of Savannah, Geo., 
have purchased the sixty-four Hhds. of sugar in the Railroad 
warehouse at Waldo, which sugar I have impressed as the 
property of said Yulee. It matters not to whom the sugar 
belongs ; it is necessary for the subsistence of the armies of 
the Confederate States in the field, and it is my duty to ob- 
tain it. Without admitting or denying the facts as stated 
by Mr. Yulee, if you are the owner of the said sugar, or if 
you represent the owner, I hereby offer to purchase the same, 
and will give forty-five cents per pound for it, which is the 
highest price for sugar as fixed by the Commissioners in the 
District of East Florida. 

It is not the desire of the Confederate anthorities in this 
Department to proceed arbitrarily or to use force in appro- 
priating the property of individuals for public_use, but to 
proceed as the law directs. 

If, therefore, you wish to submit the law, or your rights 
under the law, tu the consideration of the Court, 1, on the 
part of the government will agree to make up a case and 
submit the issues between us to his Honor Judge Dawkins, 
and have our rights determined without delay. 

“ Very respectfully, &., 
“A, A. CANOVA, 
“ Major and C. 8.” 
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That on the 6th day of August, 1863, the said McDonell, 
agent for the City of Savannah, made affidavit “that the 
hogsheads of sugar purchased by him for the City of Sa- 
vannah, from Messrs. Savage & Bros., was so purchased not 
for sale or speculation, but for the City of Savannah, and is 
so purchased and held by the City of Savannah for the use 
and consumption of the citizens composing the corporation 
and their families and for no other use.” 

That the said Yulee, on the 9th of August, made affidavit 
as the owner and producer of the remaining five hhds. 

That on the 24th of August, A. D.:1863, the City of Sa- 
vannah, by its agent said McDonell, filed in the Court of 
Chancery, holden in and for the Suwannee Circuit, in said 
Gainesville, before his Honer James B. Dawkins, Chancel- 
lor, its bill of complaint against Antonia A. Canova, Com- 
missary in the Government of the Confederate States with 
rank of Major, and now on duty in the State of Florida, and 
also against David L. Yulee and George Savage of the firm 
of Savage Brothers & Co., alledging in substance, that the 
City of Savannah purchased said sugar, and entered into the 
following agreement in writing, to-wit: 

‘‘Memorandum of an agreement entered into by Savage 
& Brothers agent for D. L. Yulee of the first part, and Jno. 
F. McDonell agent for E. M. McDonell, who is agent for the 
City of Savannah, of the second part, witnesseth, that - 
Savage & Brothers agent for D. L. Yulee, of the first part, 
do agree to sell unto Jno. F. McDonell agent for E. M. Me- 
Donell, who is agent for the City of Savannah, of the second 
part, all of the sugar now in the warehouse at Waldo, belong- 
ing to D. L. Yulee, with the exception of five hhds., at the 
the following rates: the first quality to be at the price of one 
dollar and ten cents per pound, the second quality to be one 
dollar per pound, to be delivered at the warehouse at Waldo, 
as soon as the proper agent for the City Council of Savan- 





TERMS HELD IN 1864-5. 














Yulee vs. Canova—Statement of Case. 


nah, E. M. McDonell, arrives; the sugar to be paid for be- 
fore delivery. 

‘“‘ Witness our hands and seals this 14th day of July, 1863. 

“SAVAGE, BROTHERS & CO., [Sear]. 
“JNO. F. McDONELL, [Srat].” 

The bill further alleges, that as soon as the City of Savan- 
nah were advised of the said purchase, that they throngh F. L. 
Gue, Chairman of Special Committee of the City Council of 
Savannah, authorized the said E. M. McDonell to proceed to 
Florida and take charge of the sugar. That on the arrival 
of said E. M. McDonell, he called upon George Savage, of 
the firm of Savage, Brothers & Co., agents for D. L. Yulee, 
‘for the sugar purchased as aforesaid, who declined to deliver 
the same because it had been impressed or attempted to be 
impressed, by said Canova, as the property of D. L. Yulee. 
That the sugar being claimed as impressed, they could not 
deliver it to either party until the question of right was set- 
tled, but that it they were willing to deliver they were una- 
ble, being overpowered by military force, as troops were sta- 
tioned over it. 

The bill further avers that the duty of the Railroad Com- 
pany was to deliver to the order of the consignor, as the Com- 
pany was a common carrier, the sugar having been deposited 
in the warehouse of the Company for that purpose. 

The bill further alleges that there was a pretended impress- 
ment of said sugar made on the 15th July, 1863, by Major 
A. A. Canova, which was not made in accordance with the 
impressment act and altogether informal and void, there 
having been no offer to negotiate or purchase, and there be- 
ing no emergency in the field, or necessity existing for its 
seizure. It is further alleged in the bill that the said Ca- 
nova, about the time of his having taken possession of said 
sugar, placed a military guard to hold the same; and it is 
further charged that the said Canova, by his letter of the 
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25th of July, 1863, addressed to said Yulee, as will appear 
from the manifest effect thereof, placed no reliance upon his 
former pretended impressment, and that it was only upon 
the 25th July, aforesaid, he commenced operations under the 
law for the purpose of seizing said sugar, as belonging to 
said Yulee, a period one day later than the time when 
E. M. McDonell was commissioned by the city of Savannah 
to come to Florida and receive and take charge of the 
same; Savannah being a large and populous city, and sixty 
hogsheads sugar being but a very small quantity for its citi- 
zens. 

The bill further insists that even the full and complete 
impressment of the sugar, as the property of D. L. Yulee, 
can have no effect upon the title of the city of Savannah in 
said sugar, when it is made to appear that it belonged to the 
city of Savannah at least one day prior to the first pretended 
impressment, and eleven days prior to the commencement 
of negotiations and impressment on the 25th July, the more 
especially that even up to the 30th July, no notice had been 
served on the city of Savannah or either of its agents, but, 
on the contrary, a proposal to purchase it of the city of Sa- 
vannah on that day. 

The bill further avers that neither on the 15th, 25th, nor 
30th July, did the exigencies of any army in the field in 
Florida, or any point accessible to said State, make impres- 
ment of sugar necessary under the provisions of the first sec- 
tion of the impressment act. 

The bill further avers that up to the 14th July, 1863, there 
was no impracticability in procuring sugar in East Florida, 
and avers that so far as that being the case, one of the de- 
fendants, (D. L. Yulee), sometime previous thereto, tendered 
to the government his entire sugar crop, but was informed 
that the government did not need it and did not wish to 
purchase, that the government had a supply that would last 
the whole army for one or perhaps two years, and that he 
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also afterwards offered it to Major P. W. White, the present 
purchasing Commissary of this State. 

The bill further charges that on or about the time of the 
pretented impressment of the sugar aforesaid, some sixteen 
thousand pounds was stored at Gainesville, all of which 
could have been purchased by said Canova, and all of which 
has since been received by him upon an understanding that 
the said Canova would pay the owners whatever the civil 
tribunals might allow in this case. 

It is further averred that the said Canova could then have 
purchased other sugar and can still purchase sugar for the 
use of the Government, provided he will pay a just compen- 
sation for the same, viz: the market price. 

The bill further avers that the Secretary of War is alone 
authorized, under the 4th section of the impressment act, to 
determine when and where it is necessary to take private 
property for public use, so as to accumulate supplies in cer- 
tain localities, and even he can only authorize the impress- 
ment of supplies when they cannot be purchased for a just 
compensation ; and it is averred that sugar could then have 
been purchased in Florida on those terms. 

The bill further charges that purchases made in the spirit 
and for the objects designated as above, are exempted from 
impressment by virtue of the 7th section of said act, as well 
as by the 6th section of the said act, and that the city of Sa- 
vannah were entitled to the delivery of said sugar on the 
26th July, and that the same would have been delivered 
but for the interposition of the said Canova as above 
stated. 

It is claimed in the bill that the city of Savannah are en- 
titled to recover the market value on the day of adjudica- 
tion, as well as all damages for its detention. 

The bill further avers that the commissioners of appraise- 
ment, appointed under the 5th section of the impressment 
act, are not appointed to establish prices for produce held 
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for consumption, but if they were cannot set an arbitrary 
value on sugar, either sixty or one day in advance of the 
seizure; that such valuation in advance is a plain and pal- 
pable violation of the Constitution of the Confederate States, 
as well as that of this State, which only admits the taking 
of private property for public use on the payment of a just 
compensation or equivalent for the same, and insists that the 
discrimination made by the commissioners on the price of 
sugar between Eastand West Florida is unjust in the extreme 
and ought of itself to render the appraisement so made by 
them null and void; and it insisted that the 5th section of 
the impressment act provides that the commissioners in the 
appraisements made by them, even if the same were legal, 
shall affix such prices as will “afford just compensation to 
the owners thereof ;” and it is insisted that the valuation 
placed on sugar was made sixty days in advance, and was 
not equal to one-half its market value on the day of seizure, 
or upon the days when a proposition of purchase was made. 
And the bill further insists that if it shall appear that the 
sugar was subject to impressment and was legally impressed, 
that the price the city of Savannah is entitled to receive is 
the market price ascertained by the court, or as is contended 
is provided in the act, if the parties should agree thereto. 

The bill further avers that on the 15th, 25th and 30th 
July, 1863, and for a long period anterior, P. W. White, and 
not Antonia Canova, was chief of the purchasing depart- 
ment under the government for the State of Florica, and 
insists that A. A. Canova had no authority whatsoever from 
the war department or any other department to impress 
sugar, either upon an emergency or for collecting it to be 
stored in certain localities. 

The bill further prays for an injunction enjoining the said 
Canova from retaining forcible custody and possession of the 
sugar aforesaid, and requiring him to deliver the same to 
the city of Savannah. 
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On the 26th of August, 1863, the said Canova puts in an- 
swer to the said bill of complaint of said city of Savannah, 
in which, so far as is relevant to this case, he in substance 
says: That said McDonell was not an agent of the city of 
Savannah ; that said city is not authorized under its charter 
to engage in commerce and in the purchase of articles of 
subsistence or any other products, or to employ agents there- 
for, or to sue or be sued upon causes arising therefrom. It 
further insists and denies that the Florida Railroad has any 
interest or connexion with said suit, and that the said D. L. 
Yulee and George Savage have any proper connexion there- 
with. 

And the said answer further denies that the city of Sa- 
vannah, by its said agent, purchased said sugar as is alleged, 
and that if there was any contract between the said city of 
Savannah and said Yulee, for the purchase of said sugar, 
it was after the said parties had received notice, in some 
form, of the necessities ot the army and of the intention to 
impress the sugar in question. 

The answer further avers that the allegations of said bill, 
in reference to the time, &c., and the force stationed to 
guard said sugar, are immaterial and irrelevant, as also the 
failure of the Railroad Company to deliver said sugar. 

The answer denies that there was no offer to purchase 
said sugar and nothing but an absolute military seizure 
made at atime when there was no necessity therefor, and 
avers that there was a necessity, and that offer to purchase 
was made in accordance with the law, and orders from the 
war department to the agent, owner or bailee of said sugar ; 
and that the letter addressed on the 25th of July to said 
Yulee, was written in the abundance of caution after offer 
to purchase and notice of impressment had been served, and 
is immaterial and irrelevant. 

The answer further insists that under the law of impress- 
ment it was perfectly immaterial whether the said sugar was 





SUPREME GOURT. % 





aaallieeammiaiats 


Yulee vs. Canova—Statement of Case. 














the property of the said city of Savannah or of the»said 
Yulee. 

The answer further denies that the exigencies of the army 
in the field, in the District of Florida, did not require the 
impressment of said sugar, but on the contrary avers “ that 
the purchase or impressment of said sugar was a pressing 
and immediate necessity ;” that the allegations in reference 
to the practicability of procuring sugar in East Florida, pre- 
vious to the 14th day of July, and as to the correspondence 
of the said Yulee with the Secretary of War and others, are 
immaterial, irrelevant and insufficient in law. 

The said Canova further avers in his said answer, “ that 
on or about the 14th day of July, it was impracticable to 
precure the supply of sugar necessary for the two districts 
except by impressment,” and “that he was then in possession 
of requisitions which he was wholly unable to supply.” But 
this defendant avers that the said sugar could only be ob- 
tained by prices authorized by government or by impress- 
ment, and defendant avers that the sugar stored in Gaines- 
ville, referred to in said bill, was seized by the government, 
as the sugar in question was, and that both are inadequate 
to supply the wants of the service till the incoming crop. 
And he further avers that it was taken in accordance with 
and upon no other understanding than that allowed by the 
impressment act, and the orders of the department. And 
this defendant is willing to pay whatever price shall be 
fixed by the civil tribunals and sanctioned by his superior 
authorities. 

The answer further avers that “the impressment act au- 
thorizes the Secretary of War to inaugurate impressments 
as a system, and not in specific cases; and the Secretary of 
War has by general orders inaugurated it as a means of sup- 
plying troops; and in accordance with such general orders 
the defendant proceeded in this case. And the defendant 
denies that he is bound to pay any other price than that 
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affixed by the commissioners appointed under the impress- 
ment act; and further, that under any circumstances he 
would not be bound to pay the price of sugar at the time of 
adjudication.” 

“ And defendant avers that under the 5th section of the 
impressment act the commissioners are authorized to fix a 
schedule of prices sixty days in advance of any seizure ; that 
such schedule of prices was fixed, beyond which defendant 
was not authorized to pass.” 

The said Canova in his said answer further avers that he 
knows nothing of the rank or duty of P. W. White referred 
to in said bill, but says that he, said Canova, is the Chief of 
Subsistence for the State of Florida, and as such it is his 
duty to furnish supplies for the Departments of East and 
Middle Florida; that on the 14th day of April, 1863, he was 
appointed and authorized by the Secretary of War, through 
the Commissary General, to make impressments of subsist- 
ence in this State when necessary ; that in the beginning of 
July the supply of sugar for the army of East Florida was 
quite short, and requisitions had been made upon him by 
Capt. A. B. Noyes, Assistant Commissary of Subsistence, 
stationed at Tallahassee, for sugar to supply the troops in 
his Department, which requisitions this defendant was wholly 
unable tosupply. This defendant had made several attempts 
to purchase sugar and was unable so to do, holders refusing 
to take the prices which he was authorized to offer. As to 
what compensation should be allowed, this defendant knows 
of no rule other than the one provided by the impressment 
law and the amendment thereto. . 

The defendant, Canova, further answering says that for 
the purpose of most scrupulously complying with all the 
requirements of the law, he served another and further no- 
tice on the said Pace. 

In answer to’ the 12th interrogatory the said Canova says, 
“he had instructions from the chief of his bureau, approved 
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by the Secretary of War, to impress articles of subsistence 
for the use of the army, and under them was authorized to 
impress said sugar, and refers to General Orders, Nos. 92 
and 37, Adjutant and Inspector General’s Office, series 63, 
and Department Head Quarters, No. 127, series 62, and 
written instructions of Commissary General of 14th April, 
1863, marked Exhibit G. H. IL 


Extract from General Orders, No. 92. 


“ Hereafter supplies will be obtained, as far as practicable, 
by purchase, and when necessary by impresement ; and offi- 
cers, when authorized to resort to impressment, will observe 
strictly the requirements of law and the General Orders of 
the War Department and the regulations of this office 
founded thereon.” 

Extract from General Orders, No. 37. 


“TV. Before any impressment of property shall take place, 
the impressing officer or his agent shall make an offer, ad- 
dressed to the owner, his bailee gr other agent, to purchase 
the property, describing the property he wishes to purchase, 
the price to be paid, and the mode of payment, whether in 
money or by certificate, and stating that upon the refusal of 
the price offered, that compensation for the property will be 
made according to the act of Congress aforesaid, for the regu- 
lation of impressments; which notice shall bind the said 
property until the complétion of the negotiation for the sale 
or appropriation thereof, so that there can be no removal or 
transfer of the same. 

_ V,. In the event of the refusal of the price offered, the 
impressing officer shall proceed to settle the compensation 
to be paid, according to the first section of the act aforesaid, . 
if the property belongs to a person who has grown, raised, 
or produced the same, or who holds or has purchased the 
same for his own use or consumption; but the said property 
shall be paid for according to the fifth section of the act 
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aforesaid, if the property is held for sale or other purposes 
than those before mentioned. 

“VI. That the property shall remain in the possession of 
the owner, his bailee or agent, and at his risk, during the 
pendency of the proceedings for the ascertainment of the 
compensation, unless it shall be otherwise agreed to, or un- 
less some urgent necessity shall require the possession of the 
property to be changed. In case of a change of possession, 
the Confederate States shall be regarded as the owner, and 
the property shall be held for their account and risk.” 

temark by the Court. The other orders referred to above 
are not found in the record. 

On the 26th of August, 1863, the said Yulee files his an- 
swer in which he says: That he was advised ot the sale of 
said fifty-nine hogsheads of sugar by his agents, Savage, 
Brother & Company, to the city of Savannah, as stated in 
said bill of complaint; admits what is stated in said bill as 
to his willingness and desire to let the government have his 
sugar, and the various offers therein stated to agents for that 
purpose without success. 

On the 26th of August, 1863, the said George Savage, of 
the firm of Savage, Brother & Company, files his answer 
and admits all the material allegations and facts as set forth 
in the bill of complaint, so far as they relate to the negotia. 
tions and transactions between the agents of the city of Sa- 
vahnah and the house of Savage, Brother & Company. 

On the same 26th of August, the Florida Railroad Gom- 
pany, by its President, filed its answer admitting all the 
material facts and allegations set forth in the said complain- 
ant’s bill. 

y Testimony. 

John F. McDonell, called by complainant, says: ‘That 
on the 14th July, he purchased sixty hogsheads of sugar for 
E. M. McDonell, agent of the city of Savannah, from Sav- 

| 





SUPREME COURT. 














to that, E. M. McDonell was here making large purchases 
for city of Savannah; the articles purchased by him were 
marked to city of Savannah and shipped there. Sugar and 
syrup were purchased. Had been instructed by E. M. Me- 
Donell to purchase for him previously sugar and syrup, and 
made a deposit of money for that purpose. 

Proves the articles of agreement. 

Cross examined.—E. M. McDonell was purchasing articles 
in May and June; sixteen or seventeen thousand dollars 
expended for city of Sayannah ; entered into negotiations 
with Mr. Yulee in June for purchase of this sugar; saw his 
old commission as agent, don’t know by whom it is signed, 
to purchase provisions generally ; don’t know the date of it ; 
market value of sugar on 14th July, worth from $1 to 1.20; 
more in Savannah; nothing been paid for the sugar to Mr. 
Yulee; not to be paid for until delivered. 

R. W. B. Hodgson says: That he has been offered sugar, 
five thousand pounds since 14th July; offered some sugar 
again, then sixteen’ hundred pounds; sugar was selling at 
$1 and 1.25 ; in stores, from 1.25 to 1.50; the five thousand 
pounds was offered at the market value; purchased none 
since 14th July. Witness has not tried to purchase sugar. 

Augustus Pace. Was railroad agent at Waldo, 64 less 
25 hhds. were stored there previous to 13th July, stored by 
Mr. Yulee ; on the 13th day the 25 more making 64 hhds., 
were brought there, all Mr. Yulee’s; acting as agent of the 
F. R. Road Co.; on 15th July, first notice served upon him 
of impressment of the sugar. 

Cross examined—Mr. Canova handed him the notice ; was 
present when Mr. Canova weighed sngar on Ist August. 

Dr. Harvard says: Price of sugar now is $1.50, can’t say 
what it was worth then; thinks about middle of July worth 
$1.00, might have been worth $1.50 then ; has sold at $1.50 
and bought at $1.00; about Ist of July purchased at $1.00. 
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Cross examined—-Witness not a producer but purchaser ; 
retail price is $1.50. : 

S. Dupoise says: Knows the price of sugar to be on the 
10th July, 75 cents, about three weeks ago sugar sold for 
$1.05 ; Geo. Brown had 35 barrels sold at that price ; sugar 
worth now $1.10 in Marion County, 23 miles from here ; 
knows of no sugar for sale except in small quantities, none 
over 100 pounds to be sold; Gen. Owens sold sugar in April 
or May, 40 or 50 barrels, was paid 70 cents to be delivered 
at Archer. 

Cross examined—Knows nothing of his own knowledge 
as to h6w much sugar Brown had. 

Dr. Harvard recalled. Knows the City of Savannah ; 
population of the City is about 25 or 30,000; does not know 
Mr. Gue. 

Major Bailey. [Resided in Savannah some years ago, the 
population then was 10 or 15,000, supposes the population 
was 15 or 20,000 previous to the war; has decreased he 
thinks since the war. 

John F. McDonell recalled. Recollects that he came to 
Gainesville on 14th July to see Judge Dawkins, after he 
made the purchase; he mentioned to Major Barrett in pres- 
ence of Canova that he had purchased all Mr. Yulee’s sugar ; 
Canovo said he had seized it, and he had given too much ; 
informed Mr. C. that Mr. Yulee in the contract said if the 
Government wanted for the troops in East Florida any of the 
sugar, he, Mr. McDonell, must let them have it upon the 
same terms. Conversation occurred in an hour or so after 
the sale on 14th July. Mr. Yulee also reserved five hhds, in 
the trade to purchase cotton cards for the poor of the differ- 
ent counties. 

Mr. Swann says: Letter of July 25th, addressed to Mr, 
Yulee by Commissary was received by him in absence of 
Mr. Yulee ; received information from Savage, Bro. & Co. ; 
was present when Mr. J. F. McDonell was making negotia- 
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tions prior to sale; thinks it not consummated, Ke., &c., but 
would wait until his brother returned; recollects no com- 
munication addressed to Mr. Yulee on 14th July; had power 
of att’y to act from Mr. Yulee in regard to sugar. 

Major Russell. Knows sugar was purchased in June for 
65 cts., July, 80, and latter part of July, 100; was asked for 
sugar $1.25 some 12 or 1,500 pounds some six or seven days 
ago. 

Mr. Meader. Is Superintendent of F. R. Road; Mr. Pace 

is Station agént, his duties are to receive freight and ship 
it; acts entirely in subordination to Superintendent ; was on 
train 13th July, stopped there at Waldo; Major Canova 
stopped there; Canova said nothing about the sugar, re- 
marked it was well put up; Pace said nothing to Meader 
about sugar being seized until morning of 16th of July, and 
gave him no notification in the evening; it was the duty of 
Mr. Pace, as Station agent, to make the communication ;— 
gave Mr. Yulee notice on evening of 16th July, don’t know 
of any other notice he could have had previously ; was pres- 
ent when Mr. Yulee and Jno. I’. McDonell were talking of 
sugar. : 
Capt. Call. Is Ass’t Adj’t Gen’l of the District to give 
number of troops and locality ; have several thousand forces 
within the State; several thousand in Eastern Division ; did 
not issue an order for the seizure of this sugar. 

There was an order issued upon the basis of reports of 
deficiency of sugar in this district, to procure sugar, ad- 
dressed to Major Canova from Gen’l Finegan, to procure a 
sufficiency of sugar for the troops in this district, by purchase 
or otherwise, until the incoming crop. 

Witness cannot give dates but is impressed it was subse- 
quent to this transaction that Major White was appointed ; 
Major White is now chief of subsistence. 

Cross examined—Tihis country is liable to raids at all times, 
has been one in last ten days; thirty or forty men were out 
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near Jacksonville and captured five or six men. Troops un- 
der Gen’! Finegan’s command are regarded as troops in the 
field and not in garrison. Major Canova has not been re- 
lieved from his duty as Commissary, and is held responsible 
by the commanding General for this discharge of his duty 
until relieved. 

A. Pace recalled. There was a detachment of seven men 
to take possession of sugar at Waldo, on the 1st August; 
wished the officer in command to count the hhds., which he 
did and weighed them; had received no order to prevent 
weighing. On the 13th July, said he was going up to see 
Mr. Yulee and make him an offer, and if he did not take it, 
had orders to impress it. 

Major Barrett. Ino. F: McDonell came into witness’ 
room—Major Canova was present. McD. said to witness: I 
have just made a big purchase, this was on Tuesday, 14th 
July—had bought Mr. Yulee’s sugar. Major Canova re- 
marked he had seized. McD. said what he had paid, and 
for his brother for City of Savannah. Major C. asked wit- 
ness if Mr. Yulee was in town, and if he could see him on 
-matter of business. Mr. Y. ‘said he was always accessible 
on business, and this wastold Mr.C. Was here several days 
about that time. Hold office of Sec. & Treasurer of Fla. R. 
Road. Don’t know of any application to Mr. Y. about the 
time. 

Mr. McOuen. Is Station agent for Gainesville Depot. 
Paper offered was served upon him 15th July, 1863. Notice 
of impressment of sugar at Gainesville, handed to him by 
Major Canova. Endorsed upon it the time of service, 15th 
July. Made endorsement on the 16th July. 

J. F. McDonell. The reason why he said there were only 
forty hogsheads, was that he did not know that the twenty- 
five hogsheads were removed from Waldo. The written 
contract was drawn up the 14th July, signed by McDonell 
& Savage the 15th; the reason, why it was not signed on the 
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14th, was that he did not like some of the provisions of the 
contract drawn up on the 14th by Mr. Swann. 

Mr. Burnett. About last of June attended an auction 
sale in Savannah, sugar sold for $1.00 and 15 cents. Price 
of transportation per pound would be 7 cents to Savannah— 
retail price in Savannah and Macon the middle of August 
was $2.00. Don’t know the transportation ‘of cotton and 
sugar to be the same. ; 

John Darley, sworn for the defence, says: Had a conver- 
sation with E. M. McDonell in Lake City about the 27th of- 
July—said he was on his way to Savannah about sugar his 
brother had bought for the City of Savannah. Le said he re- 
gretted it very much, but Mr. Yulee would see it all right— 
said he would have made $4 or 5,000—said he was to see 
lawyers in Lake City. E. M. McDonell said he would lose 
nothing by it—meaning because Mr. Yulee would see it all 
right. 

Cross examined—E. M. McDonell said something about 
commissions said City of Savaanah paid him for purchasing ; 
commission now about 5 per cent. Knows E. M. McDonell 
had been out here endeavoring to purchase for the City of 
Savannah ; saw him have a paper purporting to be authority 
—no seal. 

Charles Canova. Mr. McDonell came in the room of Ma- 
jor Barrett on Tuesday, 14th July, and stated that he had 
made an extensive purchase—Mr. Yulee’s sugar; he had 
paid a pretty high price, $1.10 per pound—had purchased it 
for Edgar McDonell for use of City of Savannah. He 
asked Major Canova if he was seizing sugar, he told him 
he was ; asked Mr. McD. where it was and what quantity— 
said about thirty hogsheads; asked him if that was all at 
Waldo Station that he had purchased—he said that he did 
notknow. Major C. said there were 64 hogsheads at Waldo 
which he had seized the day previous and also a lot in the 
warehouse at Gainesville. Mr. McD. said if you have seized 
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it there was no sale and there was an understanding that if 
the Government wished any for E. Florida was to have it. 

Cross examined ; was not certain whether he said there was 
30 hogsheads or not, but thinks so—hears very well. 

Remark by the Court. The testimony of Major White is 
not inserted because it is not deemed important, the author- 
ity of Major Canova to impress or purchase not being dis- 
puted. 

Said cause was set down for hearing by agreement of coun- 
sel onthe 25th August, 1863, and on the 11th of September, 
1863, before the cause was submitted to the Court for final 
decree, the counsel for the city of Savannah presented to the 
Court the following disclaimer and moved to dismiss the 
cause, viz: 

“ Mayor’s OFFicr, ll 
SavannaH, 5th Sept., 1863. | 

“This is to certify that the Corporation of Savannah has 
no interest whatever, directly or indirectly, in a lot of sixty 
or sixty four hhds. of sugar said to have been bought by Ed- 
gar M. McDonell from his brother, J. F. McDonell, and 
_ further that the City Authorities have not authorized any one 
to institute a suit at law against Major Canovaor any other 
Confederate officer in the State of Florida, touching in any 
manner whatver any interest or interests which may be in- 
volved in said suit. 

[Sxat. ] “T. HOLCOMBE, Mayor. 
“ Attest—Ricnarp W. Cope, Clerk of Council.” 

Which said motion was sustained and that cause ordered 
to be dismissed. 

Whereupon the following agreement was entered into be- 
tween the Solicitors of said Major Canova, Commissary, &c., 
and of said D. L. Yulee, viz: 
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“ I~ Equrry—Suwannee Crrcuir Court. 
“ David L. Yulee, 7} 
vs. 
Antonia A. Canova, | exhibit * a 
Major & Chief ot Poe | 
OC. 8. A. 

“ It is agreed that this cause shall be entered on the docket 
and set for hearing in this Court before his Honor Judge Daw- 
kins, upon the record, pleadings and proofs in the case of the 
City of Savannah, vs. A. A. Canova, with the distinct agree- 
ment that the question of compensation alone shall be put in 
issue and referred to the Judge for decision: And further, 
that the sugar shall be forthwith transported on the requisi- 
tion this evening made upon the said Yulee, President of the 
Florida Railroad Company, by Capt. Call, and no further 
obstacles to its transportation interposed. This agreement 
includes the sixty-four hogsheads of sugar now in the ware~ 
house at Waldo, owned by D. L. Yulee. This agreement is 
entered into because by judgment of the Court in the afore- 
said case it resulted’ that the contract of sale between the 
said D. L. Yulee and Edgar M. McDonell was rescinded ; 
and further, when the local appraisement provided for in the 
appraisement act shall have been made, subject to the right 
of appeal to the Board of Commissioners provided for in said 
act, the said appraisement and the proceedings relative there- 
to may be placed in evidence before the Court. 

“LL. J. FLEMING, 
for A. A. Canova, Major. 
“BANKS & McLEOD, 
for D. L. Yulee.” 

September 11th, 1863. 

Local Appraisement.—17th September, 1863. 


“We, the undersigned, chosen by David L. Yulee, Esq., 
of the one part, and by Major A. A. Canova, C. S. A., of 
the other part, being duly sworn, do, this seventeenth day of 
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September, 1863, appraise the above impressed property at 
the following rates, to wit: One hundred and eight 63-100 
cents per pound, making in the aggregate the sum of fifty- 
four thousand two hundred and four dollars and nineteen 
conts. 

“ Witness our hands and seals. . 

“§. DOZIER, [t. s.] 
“JAS. B. BAILEY, [1.s.]” 

“ The above appraisement is hereby disapproved of for the 
reason that the price allowed by appraisers is materially in 
excess of the schedule price fixed by the Commissioners. 
This matter is therefore respectfully referred to the Board for 
its decision and final valuation. 

“A, A. CANOVA, Com. 
(Board of Commissioners’ Appraisement.) 
* TaLLAHASSER, Oct. 20th, 1863. 

“ The undersigned, Commissioners under the impressment 
law, having revised the foregoing appraisement, do make 
final valuation under the amended act for the sugar im- 
pressed, and do value and award as just compensation for the 
same, seventy-five cents per pound. 

“JNO. FINLAYSON, } Commissioners 
“MM. I. FAP sa, { for Florida. 

Extract of a letter, dated Sept. 23d, 1863, from D, L. Yulee 
to Banks & McLeod: 

“1 am perfectly willing to its immediate delivery, (the 
sugar) if there is no change in the original understanding, 
viz: That I shall deliver at once the sugar and that the 
Court shall determine the just compensation to which I am 
entitled ; any other steps such as valuation, &c., by apprais- 
ers being only adopted as preliminaries to make sure, as 
counsel thought the jurisdiction of the Court. This under- 
standing on my part, you will recollect, I repeated to Mr. 

5 
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Fleming and your Mr. Banks, in his room on the morning 
you were leaving, and received the assent of both, that it was 
the correct understanding of the agreement. The tribunal 
of the Commissioners we of course do not assent to as in any 
way to bind us by its judgment. Under the agreement the 
Court is to ascertain the just compensation.” 

Afterwards,’ and on the 23d October, 1863, the said parties 
entered into a supplemental agreement, as follows : 

“Exhibit B.” Itis agreed that the Confederate States 
have appropriated to its use, 64 hhds. sugar belonging to the 
complainant, of the gross weight of 56,702 pounds, and that 
the Court shall assess the compensation the said complainant 
is to have in accordance with the rules of law ‘applicable to 
cases of similar nature. It is further agreed that for the 
purposes of the suit the sugar shall be considered in the pos- 
session of the complainant up to the time of trial. 


Signed, SMITH, BANKS & McLEOD, 
L. J. FLEMING. 


October 23d, 1863. 

Afterwards, to wit: On the 11th day of May, A. D. 1864, 
the present suit was instituted by the complainant, Yulee 
filing his bill of complaint in Chancery against said A. A. 
Canova, Commissary, &c., before his Honor Judge Dawkins, 
in the Suwannee Circuit Court, in which bill of complaint 
it is alledged in substance, that during last season the com- 
plainant raised and manufactured on his plantation sixty-four 
hhds. of sugar of prime quality, the gross weight of which 
amounted to fifty-six thousand seven*hundred and two 
pounds. That whilst said sugar was in the warehouse of the 
Florida Railroad Company at Waldo, and in transitu to 
market, it was seized and impressed by said defendant for 
the Government, under the operation of an act passed by 
Congress, commonly known as the impressment act, first as 
the property of the City of Savannah, and secondly as the 
property of David L. Yulee the producer. 
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The bill further alleges that on the 11th September, 1863, 
(at which time it was conceded by the defendant and admit- 
ted by the complainant that said sugar then belonged to the 
complainant Yulee,) it was agreed as aforesaid (see exhibits 
A and B above,) by the Solicitors for complainant and de- 
fendant that this cause should be entered, and that said Court 
either at Chambers or by intervention’ of a jury, should as- 
certain and decree what was “just iit ie enl for the 
sugar aforesaid. 

The bill further avers that as early as the 14th July, 1863, 
he was offered $1.10 per lb. for the sugar, that the defend- 
ant on the part of the Government offered to purchase at 45 
cents per lb., which he declined to receive. 

The bill further alleges that on the 15th Sept., 1863, a de- 
mand was made upon him as President of the Florida Rail- 
road Company by order of Brig. Gen’l Joseph Finegan, re- 
quiring him to furnish transportation and to remove all ob- 
stacles to the transportation of said sugar. 

The bill further avers that on the 11th September, 1863, 
he, the complainant, was advised by his Solicitors that by 
virtue of the Constitution of the Confederate States, the of- 
ficers of that Government had a right to take private prop- 
erty for public use on making just compensation therefor, 
and that this honorable Court could not take jurisdiction of 
this cause until the legal operations of the impressment law 
were exhausted, because under them it might be that 
. Just compensation for said sugar would be made, and that 
until the experiment was tried, it could not be alleged in the 
bill that your ordtor was remediless except in a Court of 
Chancery. 

The bill further alleges that being anxious to expend all 
his legal remedies and rights of redress at law, before invoking 
the aid of Chancery, local appraisers under tlhe impressment 
act met at Waldo Station and examined said sugar and 
awarded one dollar and eight cents per pound. That on an 
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appeal taken by the said Canova from the award of the lo- 
cal appraisers to M. D. Papy and John Finlayson, Confede- 
rate and State Commissioners appointed under said impress- 
ment act, said Commissioners set aside the award of the lo- 
cal appraisers, and only allowed seventy-five cents per pound, 
a sum averred to be grossly inadequate to the value of said 
sugar, and far from being just compensation for the same. 

The bill further alleges that the allowance by said Board 
of Commissigners was based upon a schedule of prices fixed 
by the same two months prior to making their award; and 
he avers that said Commissioners never had seen the sugar 
on which they had set a price. 

The bill further avers that on the 11th day of September, 
1863, the said Canova. represented to your orator that the 
soldiers in the field and: in the hospitals were suffering for 
sugar, that there was little or none in Middle Florida and 
that the Government must have the sugar to sustain and sup- 
port her soldiers; that an agreement was entered into by 
which the said Canova could have the sugar, and yet this 
complainant should not be deprived of any of his legal or 
equitable rights, and that for the purposes of this suit the 
sugar was considered in the possession of said Yulee up to the 
time of the adjudication of this cause. 

The prayer of the bill is that a decree may be made award- 
ing full and just compensation to said, complainant for his 
sugar, and that he be protected from the unjust operation of 
the impressment law, and for such other and further relief 
in the premises as the nature and circumstances of the case 
may require and may seem meet and fit. . 

The answer of said Canova, to the said bill of complaint, 
sets forth that in the early part of July of last year the sup- 
ply of sugar for the troops in Florida was nearly exhausted, 
and it became this defendant’s duty to procure a supply for 
the immediate and further use of the army in Florida. That 
he was unable to procure sugar by purchase, holders refusing 
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to take the prices he was authorized to offer. That he was” 
forced to resort to impressment as the means of obtaining 
the much needed article; and being duly designated and au- 
thorized to make impressmenfts, &e., on the 25th July, 1863, 
formally and according to the provisions of the impressment 
act, impressed sixty-four hogsheads of sugar, at that time 
stored in the warehouse of the Florida Railroad at Waldo. 
That on the Ist day of August, 1863, from the opposition 
manifested by the parties interested in the said sugar to its 
impressment, fearing they might attempt to remove the same, 
took possession of the said suzar and caused a guard to be 
stationed at the warehouse at Waldo, to protect the removal 
of the same. 

Answer further says, that after the bill of the City of Sa- 
vannah had been dismissed, the sugar was claimed by D. L. 
Yulee, and it was proposed by the present complainant’s coun. 
sel and assented to by defendant’s, that the proceedings 
which had just been dismissed should be reinstated and the 
cause decided by the court on its merits on the pleadings and 
evidence in the case of the City of Savannah, D. L: Yulee 
being made complainant, but this proposition was not enter- 
tained by the Court. Asit would takesometime to bring the case 
before the Court again on new pleadings, and as the Govern- 
ment was in immediate want of the sugar, it was agreed by 
and between the partiesecomplainant and defendant that the 
Gevernment take the sugar, and the question of compensa- 
tion should be referred to his Honor, the Judge of this Court, 
for decision, and that the proceedings under the impressment 
act, which had beef suspended by the bill of the City of Sa- 
vannah, should be completed, and that when the local ap- 
praisement provided for by the impressment should have 
been made, subject.to the right of appeal to the Board of 
Commissioners provided for in said act, the appraisement 
and the proceedings relative thereto might be placed in ev- 
zdence before the Court. 
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The’answer says the net weight of said sugar was 49,898 
Ibs., and that for the purposes of this suit it was agreed the 
complainant should be considered in the possession of the 
sugar. The answer further says that the local appraisement 
was made as provided for by the impressment law, and the 
appraisers awarded.a compensation materially in excess of 
the price of sugar established by the schedule of prices— 
that under the special instructions issued from the office of 
the Quartermaster General, it became the duty of this de- 
fendant to disapprove of the same and to reter the matter to 
the Board of Commissioners for revision and final valuation, 
who acted upon the same as stated in said bill; and the said 
defendant in his said answer further says and avers that he 
has been always and still is ready to pay complainant for said 
sugar according to the final valuation of the said Commis- 
sioners. 

The defendant further says in his said answer that he did 
not intend to admit nor is it understood that he has admit- 
ted by any of the agreements ehtered into by him with the 
complainant, that the compensation tendered him, the said 
complainant, under the impressment law is not just or that 
the said complainant is entitled to any other mode of ascer- 
taining the value of the said sugar ; that these are questions 
for the Court to determine. On the contrary, this defend- 
ant contends that the compensation tendered is the one. as- 
certained under the impressment law, an act eminently just 
in its provisions and protecting the interest of both Govern- 
‘ment and people, and the Court cannot interfere with its 
operations in pursuing its provisions ; and the answer insists 
that if the Court should decide otherwise, and hold that the 
compensation tendered is unjust and inadequate, and that it 
is within its jurisdiction to give relief, the complainant is ep- 
titled to another and different mode of valuation, then this 
defendant insists that because the valuation may be made, it 
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should be determined by the value of the sugar at the time 
where and in its locality when the impressment was made. 
Testimony. 

In addition to the testimony and proceedings, appraise- 
ments, &c., in the above City of Savannah suit, which by 
said agreement are made “ evzdence” in this suit, the follow- 
ing appears in the record : 

TTouston sworn. As agent of Mrs. [lopkins did sell sugar 
to Col. Summers, about six weeks since, at $2.05 per pound 
in new currency, delivered at Archer. 

Offered and read in evidence the following letters : 

“Savannan, 26th April, 1864. 
“Messrs. Surru & Ivzs: 

“Gents.: We have bought sugar here lately within a 
week at $4.50 to $5, and about two months ago at $3.50, 
which is the range of the market, and are now retailing at 
$6 per pound. 

“ Very truly yours, 
“CLAGHORN & CUNNINGHAM.” 
“Savannan, 27th April, 1864. 
“Messrs. Banxs & McLeron, Lake City: 

“ Gernts.: Yours of 20th to hand, and the letter is badly 
torn so that we cannot make it all out. The market here for 
sugar is 4to 4.50 per pound. Syrup $15 to 17 per gallon; 
for the last two months sugar and syrup have been going up. 
Sugar 2.75 to the present price, and syrup 9.50-100 to the 
present. 

“Yours truly, 
“ERWIN & HARDEE, 
* By Jno. J. Dantets.” 


' Mr. Dozier sworn. The sugar, sixty-four hogsheads of D. 
L. Yulee, first quality, was very good—second quality not so 
good ; inferior sugar much smaller quantity—was local ap- 
paaiser—appraisement was made as of the day of impress- 
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ment—not of the value at time of appraisement. Impressed 
July 25th, 1863, award 17th Sept., 1863—have a letter show- 
ing sugar $1.75 in Savannah 17th Sept., 1863. 

S. W. Burnett. Knows sugar is selling at $3.25. Sugar 
worth in April in Savannah—gave $1.75 for sugar a week 
ago in Florida. 

Mr. Allen. Agent for Commissary Department, instruct- 
ed to give $2 at plantation in new currency. 

The catse being submitted, his Honor Judge Dawkins, 
made the following decree : 

“The Confederate States, through its Commissary and 
agent, A. A. Canova, impressed and seized a lot of sugar be- 
longing to the complainant, D. L, Yulee, and appropriated 
the same to its own use. Counsel for the respective parties 
entered into written agreements by which they agreed that 
the atnount to be paid for the same should be referred to the: 
Court, and the bill in this case was filed to recover its value. 

“The appraisement by the local appraisers was made on 
the 25th July, A. D. 1863, and the cause was submitted to 
the Court on the 10th May, 1864, for adjudication. Consid- 
erable proofs were offered in reference to the increased price 
of sugar between the dates stated, showing that it had greatly 
enhanced in value. 

“T was of opinion that just compensation should be ascer- 
tained by the appraisement of the property impressed at the 
time and place of the impressment. One of the appraisers 
(Dozier,) says that the appraisement made by the appraisers 
Was so made. ? 

“The proof before me is that there was 49,898 pounds of 
sugar, and that $1.08 63-100 per pound is a fair and just 
compensation for the same, according to the rule above laid 
down. 

“Tt is therefore ordered, adjudged and decreed that the 
complainant, D. L. Yulee, recover of and from the defend- 
ant, A. A. Canova, Commissary, &c., the sum of fifty-four 
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thousand two hundred and four dollars and nineteen cents, 
and interest thereon from the 25th July, A. D. 1863.” 

From this decree an appeal is taken to this Court. 

The following exceptions are filed thereto, viz : 

“ist. The complainant excepts to the ruling of his lonor 
below because he bases his decree upon the impressment act 
and appraisement, instead of on agreements A and Bb. 

“9d. Because his Honor erred in awarding compensation 
as of the day of impressment instead of the day of trial.” 


Banks & McLeod, Smith & Ives, and Baltzell for Ap- 
pellant. 


John Howard for Appellee. 
FORWARD, J., delivering the opinion of the Court. 


The bill now under the consideration of this Court, was 
filed in the Court below by the appellant against the appel- 
lee to compel a specific performance of the above contract 
and stipulation in writing, set forth in the bill haee verba, as 
Exhibits A and B, for the sale or purchase of sugar, forced 
under the impressment act of Congress ; and as Ly the plead- 
ings the said parties differ materially as to what the contract 
and stipulation really was, it involves also the construction 
of the same. 

On the part of the appellant it is contended that on the 
dismissal of the bill and proceedings instituted by the city 
of Savannah against the appellee, set forth in the above 
statement of the case and forming evidence in this case, the 
impressment, strictly speaking, fell with that case, and that 
therefore the sugar went into the hands of the appellee as 
Commissary, &c., not by impressment, although impressment 
was threatened, and the anticipation thereof forced it, but 
by purchase. That the present case is an agreed case, the 
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involves, as it was agreed it should, the price or compensa- 
tion to be paid for said sugar. 

On the part of the appellee it is insisted, 

Ist. That the Court below had no jurisdiction to ascertain 
and decree the compensation to be paid by the Confederate 
States for the property impressed ; because in the acts of 
Congress authorizing private property to be taken for public 
use, a constitutional and legal remedy is provided for the 
ascertainment and recovery of the compensation to be made ; 
and as well upon general principles as from the positive 
words of the acts, that remedy is exclusive. 

2d. That the Court had no jurisdiction as aforesaid, be- 
cause in point of fact, the whole question as to compensa- 
tion was res ddjudicata. 

3d. The Court had no jurisdiction as aforesaid, because if 
the party could at all bring a suit against the appellee, as 
Major and Commissary of the Confederate States army, to 
recover the value of¢ property taken and used by the Con- 
federate States army, for the public good, his remedy is at 
common law and not in Chancery. 

4th. That the Court had no jurisdiction as aforesaid, be- 
cause, in point of fact, this is a suit against the Confederate 
States, through one of its military officers, for the recovery 
of money due and owing by the Confederate States for pri- 
vate property taken and appropriated to public use. 

5th. That the Court had no jurisdiction as aforesaid, be- 
cause neither Major Canova nor his counsel had any authority 
to submit the ascertainment and recovery of compensation 
against the Confederate States, to any other tribunal than 
that provided by Congress. 

The first duty devolving upon the Court is the construc- 
tion of -the alleged contract, or agreement and stipulation 
between the parties, and which is presented in the said 
Exhibits A and B, the two together, with the aid of the said 
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extract from the letter of Mr. Yulee, which it seems was 
read in evidence without objection, composing the contract 
of purchase, &c. 

In examining this question it is proper that the Court 
should consider the real case and its actual circumstances, 
as all of them making up the history of the case are in evi- 
dence and form part of ‘the record. It seems that at the 
time of the dismissal of the suit of the city of Savannah, and 
on the day of the entering into said agreement, in the first 
part thereof, to-wit: on the 11th of September, 1863, the 
said appellee, as Brigade Commissary, was ordered by Gen. 
Finegan, commanding the District of East Florida, to “pro- 
cure without delay, by purchase or otherwise, a supply of 
sugar for the troops in this District, sufficient to last until 
the incoming crop is gathered ;” that Capt. Call, the Adju- 
tant, &c., lad made a requisition upon the said appellant as 
President of the Florida Railroad, for the transportation of 
said sugar, and that “the Government was in immediate 
want of the sugar ;” that.from the eXperience of the pro- 
ceedings in the suit brought by the city of Savannah, there 
were many “obstacles” which the said appellant as pro- 
ducer and owner might interpose, thereby causing delay (at 
least) in the enjoyment of the use of said sugar by the said 
government; among them, 1st. The ascertainment under 
the 7th section of the impressment act, by appraisers the 
amount necessary for the support of the owner and family, 
and to carry on his ordinary agricultural business. 2d. An 
adjudication as to whether Congress had established by law an 
impartial tribunal for ascertaining the fair and just value of 
the property taken. 3d, The inquiry whether there was an 
exigency of the army in the field making impressment abso- 
lutely necessary. 4th. Whether it was impracticable to 
accumulate sugar by purchase; and as it would take some 
time to bring the case before the Court again on new plead- 
ings, therefore, to remove all these obstacles and any othey 
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that might come in the way, it was, in the language of the 
answer of said appellee to this bill of complaint, “ agreed by 
and between the parties, complainant and defendant, that 
the government take the sugar and the question of compen- 
sation should be referred to his Honor, the Judge of this 
Court, for decision ; and that the proceedings under the im- 
pressment act, which had been suspended by the bill of the 
city of Savannah, should be completed ; and that when the 
local appraisement, provided for by the impressment act, 
should have been made, subject to the right of appeal to the 
Board of Commissioners, provided for in said act, the ap- 
praisement and the proceedings relative thereto might be 
placed in evidence before the Court.” 

It is true the said appellee in said answer also denies “ that 
he has admitted by any of the agreements entered into by 
him with the complainant, that the compensation tendered 
him, the said complainant, under the impressment law, is 
not just, or that the said complainant is entitled to any other 
mode of ascertaining the value of the said sugar.” Yet this 
is perfectly consistent with the agreement of purchase, and 
that an agreed case should be made up, and the question of 
compensation “alone” shall be put in issue and referred to 
the Judge for decision ; and that on that issue the proceed- 
ings, as if the sugar was impressed, were to go on, and then 
placed in evidence before the Court. But let us turn to the 
agreement. It sets forth the reasons why it is entered into, 
viz: “This agreement is entered into because by judgment 
of the Court in the aforesaid case, it resulted that the con- 
tract of sale between D. L. Yulee and Edgar M. McDonell 
was rescinded ; and further, when the local appraisement, 
provided for in the appraisement act, shall have been made 
subject to the right of appeal to the-Board of Commissioners 
provided for in said act, the said appraisement and the pro- 
ceedings relative thereto may be placed in evidence before 
the Court.” Ifthe appellee had insisted upon his impress- 
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ment, and that the proceedings under the said act before 
the appraisers and Board of Commissioners, were the exclu- 
sive mode of proceeding to ascertain the fair and just com- 
pensation, why enter into the agreement to refer that matter 
“alone” to the Court, and stipulate that the proceedings 
should go on and be placed in evidence before the Court? or 
why stipulate at all? It seems to us he would have met 
the proposition to refer the compensation to the Court by 
the stern and decided reply, the act of Congress has provided 
the course and the only course for ascertaining that fact, if 
he had intended insisting upon that position before the 
Court. 

In view of the history of this case, which is made evidence, 
and in view of all the facts, proceedings, and of the agree- 
ment entered into between the parties, the conclusion is irre- 
sistible to our minds, that the proper construction of the 
agreement is what it says, and in effect that the transaction 
was a purchase of the sugar, and the agreement was to refer 
the question of compensation alone to the Court, and that on 
the part of the appellee he was to have the right to go on 
under the form of proceedings laid down in the impressment 
act, which appraisement, when made and the proceedings 
relative thereto, he was to have the privilege of putting in 
evidence, that is to say as persuasive evidence on his part, 
to go before the Court as testimony, for the Court to consider 
in arriving at the amount of compensation to be allowed for 
said sugar. Weare strengthened in this view by reference to 
the letter above, addressed to E. M. McDonell, by said ap- 
pellee, dated 30th July, 1864, in which he says: “I, on the 
part of the government, will agree to make up a case and 
submit the issues between us to his Honor Judge Dawkins, 
and have our rights determined without delay.” 

This was the proposition made to Mr. McDonell. After- 
wards it appears the obstacles to immediate use by the gov- 
ernment thickened ; the wants of the government were press- 
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ing; the ownership of the sugar was settled, and accordingly 
it became the interests of the government to remove all the 
obstacles. - To this end, it does seem to the Court the said 
appellee entered into said agreement. Whether he acted by 
legal authority, or whether he incurred a personal responsi- 
bility, are different questions. Dy entering into this agree- 
ment, and in consideration thereof, he disarmed the producer 
and owner, the said appellant, from every other proceeding 
against him, either at law or equity, excepting the one 
pointed out in said agreement. 

The contract is and was binding upon the appellant be- 
yond all question, and he could only be relieved from it by 
application to the Court of Chancery to have it rescinded, 
or by subsequent agreement or acts of the other party. 
Should the appellant bring his action of trespass, trover or 
detinue against the appellee, he would be pointed to the 
agreement, afd told you contracted not to do it. Should he 
being hig action of assumpsit for goods sold and delivered, 
the agregment would say in response, no delivery—by agree- 
ment you are in possession. Thus it would seem the appel- 
lant, by the force and operation of said contract, is entirely 
remediless in a court of law, and if he has no remedy in a 
Court of Chancery, then superior tactics have reversed thie 
“ obstacles.” : 

“Having thus construed the contract, the next question is, 
whétlier the Court below liad the jurisdiction to enforce it ? 
: ae See : , 
and this will, we apprehend, depend upon, 1st. Whether 
the appellee incurred a personal responsibility in said pur- 
chase by entering into the contract? 2d. Whether the bill 
and pleadings are sufficient for that purpose? 3d. Whether 
the Court had power to hold the parties to said agreement 
and stipulation ? 

The well settled rule of law is, that a public agent con- 
tracting for the use of government, in the line of his duty 
and by legal authority, is not personally responsible though 
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the contract is oni his seal.—Hodson vs. Dexter, 1 Cranch, 
343; Jones vs. Le Tombe, 3 Dallas, 385; Parks vs. Ross, 
11 Hooud, B74. 

But if the credit. be given to him, or was given, not as an 
official engagement, or not in the line of his duty and by 
legal authority, then he is personally responsible, or if he 
enter into a contract, not authorized by legal authority, then 
he is personally responsible.-—Swift vs. [lopkins, 13 John- 
son, 313. In this case the Courtsay, “ Unless the contractor 
shows distinctly that, in making the contract he expressly 
or ostensibly acted as a public agent, it must be deemed a 
private contract. The return does net show that Swift as- 
sumed to act in an official capacity when he made this con- 
tract ; and the reason assigned by him for refusing to pay 
was, that he could not make a charge of it against the gov- 
ernment, is ‘decisive to show that it was a private contract.” 

ee also Lee vs. Monroe, et. al., 7 Cranch, 366. 


Having thus laid down the law governing this branch of 


the case, let us see whether this contract for purchase was 
entered into and authorized by legal authority, and there- 
fore made officially. Let us examine the impressment act 
and see whether it was a subject fairly within the scope of 
his authority. 

The first act regulating impressments was passed the 26th 
March, 1863, and it enacts in the first section thereof, “That 
whenever the exigencies of any army in the field are such@e 
to make impressments of forage, articles of subsistence @# 
other property absolutely necessary, then such impressments 
may be made by the officer or officers whose duty it is to 
furnish such forage, articles of subsistence or other property 
for such army. In cases where the owner of such property 
and the impressing officer cannot agree upon the value there- 
of, it shall be the duty of such impressing officer, upon an 
affiday it in writing of the owner of such property, or his 
agent, that such property was grown, raised or produced by 
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said owner, or is held or has been purehased by him, not for 
sale or speculation, but for his own use or consumption, to 
cause the same to be ascertained and determined by the 
judgment of two loyal and disinterested citizens of the city, 
county or parish in which such impressments may be made ; 
one to be selected by the owner, one by the impressing offi- 
cer, and in the event of their disagreement, these two shall 
choose an umpire of like qualifications, whose decision shall 
be final. The persons thus selected, after taking an oath to 
appraise the property impressed, fairly and impartially, 
(which oath, as well as the affidavit provided for in this sec- 
tion, the impressing officer is hereby authorized to adminis- 
ter and certify,) shall proceed to assess just compensation for 
the property so impressed, whether the absolute ownership, 
or the temporary use thereof, only is required.” 

The second section provides in substance, that at the time 
of taking the property,.the impressing officer must pay to 
the owner the compensation fixed by the appraisers, and 
shall also give to him a receipt or certificate specifying the 
regiment, battalion, brigade, division or corps to which he 
belongs, that it is essential fur the use of the army, and could 
not be otherwise procured, setting forth time, place, &c. 
This certificate is a good showing to the owner for the value 
specified in it, and, if the impressing officer fails to pay him 
for it at the time he takes it, it is the duty of the proper dis- 
bursing officer to pay it. 

The third section makes provision for those cases where it 
is impracticable to have appraisement made at the time of 
impressment. . 

Section fourth enacts, “ That whenever the Secretary of 
War shall be of opinion that it is necessary to take private 
property for public use, by reason of the impracticability of 
procuring the same by purchase, so as to accumulate neces- 
sary supplies forthe army, or the good of the service, in any 
locality, he may, by general order through the proper subor- 





TERMS HELD IN 1864-'5. 











Yulee ys. Canova—Opinion of Court. 





—_— $$ 





dinate oflicers, authorize such property to be taken for the 
public use; the compensation due to the owner for the same 
to be determined, and the value fixed as provided for in the 
first and second sections of this act.” 

Section fifth enacts, “ That it shall be the duty of the Pres- 
ident, as early as practicable after the passage of this act, to 
appoint a commissioner in each State where property shall 
be taken for the public use, and request the Governor of such 
of the States in which the President shall appoint said com- 
missioners, to appoint another commissioner, to act in con- 
junction with the commissioner appointed by the President, 
who shall receive the compensation of eight dollars per day, 
and ten cents per mile as mileage, to be paid by the Confed- 
erate Government. Said commissioners shall constitute ‘a 
board whose duty it shall be to fix ppon the prices to be paid 
by the government for all property impressed or taken for 
the public use as aforesaid, so as to afford just compensation ' 
to the owners thereof. Said commissioners shall agree upon 
and publish a schedule of prices every two months, or oftener 
if they shall deem it proper; and in the event they shall not 
be able to agree in any matter confided to them in this act, 
they shall have power to appoint an umpire to decide the 
matter in dispute, whose decision shall be the decision of the 
board ; and said umpire shall receive the same rate of com- 
pensation, for the time he shall serve, allowed to said com- 
missioners respectively: Provided, That said commission- 
ers shall be residents of the State for which they shall be 
appointed ; and if the Governor of any State shall refuse or 
neglect to appoint said commissioner within ten days after a 
request to do so by the President, then the President shall 
appoint both commissioners, by and with the advice and 
consent of the Senate.” 

Section sixth enacts, “‘ That all property impressed or taken 
for the public use, as aforesaid, on the lands of any person 
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- other than the persons wifo have raised, grown or produced 
the same, or persons holding the same for their own use or 
consumption, and who shall make the affidavit as hereinbe- 
fore required, shall be paid for according to the schedule of 
prices fixed by the commissioners as aforesaid. But if the 
ofticer impressing or taking for the public use such property 
and the owner shall differ as to the quality of the article or 
property impressed or taken, as aforesaid, thereby making it 
fall within a higher or lower price named in the schedule, 
then the owner or agent, and the officer impressing or taking 

‘as aforesaid, may select each a loyal and disinterested eitizen, 
of the qualifications as aforesaid, to determine the quality of 
said article or property, who shall, in case of disagreement, 
appoint an umpire of like qualifications, and his decision, if 
approved by the officer ynpressing, shall be final ; but if not 
approved, the impressing officer shall send the award to the 
commissioners of the State where the property is impressed, 
with his reasons for disapproving the same, and said commis- 
sioners may. hear such proofs as the parties may respectively 
adduce, and their decision shall be final: Provided, That the 
owner may receive the price offered by the impressing officer, 
without prejudice to his claim to receive the higher compen- 
sation.” 

The seventh section enacts, “ That the property necessary 
for the support of the owner and his family, and to carry on 
his ordinary agricultural and mechanical business, to be as- 
certained by the appraisers to be appointed as provided in 
the first section of this act, under oath, shall not be taken 
or impressed for the public use; and when the impressing 
officer and the owner cannot agree as to the quantity of 
property necessary, as aforesaid, then the decision of the said 
appraisers shall be binding on the officer and all other per- 
sons.” 

On the 27th April, 1863, Congress amended the above act 
by enacting, “That in all cases of appraisement provided 








TERMS HELD IN 1864-’5, 





Yulee vs. Canova—Opinion of Court. 


for in said act, the officer impressing the property shall, if he 
believe the appraisement to be fair and just, endorse upon it 
his approval ; if not, he shall endorse upon it his reasons for 
refusing, and deliver the same, with a receipt for the proper- 
ty impressed, to the owner, his agent or attorney, and as soon 
as practicable, forward a copy of the receipt and appraise 

ment and his endorsement thereon, to the board of apprais- 
ers appointed by the President and the Governor of the State, 
who shall revise the same and make a final valuation, so as 
to give just compensation jor the property taken, which val 

uation shall be paid by the proper department, for use of 
which the property was taken, on the certificate of the ap- 
praisers as provided in the act of which this is amendatory.” 

The foregoing are all the provisiois made by Congress ap- 
plicable to this case and which were in force at the time of 
this transaction. It is true Congress on the 16th February, 
1864, subsequent to the decision of the Board of Commis- 
sioners passed an amendatory act, remodeling the manner 
of ascertaining the compensation, giving the right of appeal 
to the owner of property, and taking away appeal by the im- 
pressing officer from decisions of the local appraisers, &¢.— 
(See Statutes at Large of the 4th Session of the Ist Congress, 
page 192.) 

Here in thjs act we see the scope of authority plainly and 
the path of duty well blazed out. In entering into the con- 
tract in question, did he pursue the authority given him in 
the act? It is obvious he did not. While the act author- 
izes him to purchase, and it is made his duty to purchiase, 
yet “in cases where the owner of such property and the im- 
pressing officer cannot agree upen the value thereof, it shall 
be the duty of such impressing officer,” ec. 

The evidence is full and distinct that these parties could 
not agree upon the value of the sugar ;’theretore his duty 
and authority was not to refer the ascertaining of the com 
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pensation to any other tribunal.—Paine, 646; U. States vs. 
Ames, Woodbury & Minot, 89. 

Again. Did the appellee in entering into said contract act 
under authority of any legal order of the War Department ? 
By the extract from General Order, No. 92, given in the 
above statement of the case, it will be seen, he was author- 
ized to purchase, and when necessary to impress, but when 
authorized to resort to impressment, was required to observe 
strictly the requirements of law, &c. 

From the extract from General Order, No. 37, the impress- 
ing officer is instructed what to do before any impressment 
of property shall take place; if the price offered is refused, 
then it directs that compensation for the property will be 
made according to the act of Congress aforesaid, for the reg- 
ulation of impressments. 

Again. That the property shall remain in the possession 
of the owner, his bailee or agent, and at his risk, during the 
pendency of the proceedings for the ascertainment of the 
eompensation, unless, &e. 

It is obvious there is no authority in these orders giving 
to the appellee the power to change the mode and manner 
of fixing the compensation. We ask, wherein then, is this 
contract connected with a subject fairly within the scope of 
his authority ? It is certainly not found in this record. Again, 
it is not signed by the appellee officially. It is true he recog- 
nizes it, but it was the act of his attornies ; he recognizes it 
as a private contract and stipulation. We are forced to the 
conclusion that the appellee in entering into said contract 
did not act within the scope of his authority; having done 
80, it is presumed he acted in his privat> capacity, and there- 
fore became personally responsible. 

We would not be understood here, with a knowledge dis- 
closed by the record, of the pressing necessities of the gov- 
ernment, and the difficulties and delays to the use of the 
government for the army attending all the obstacles of a le- 
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gal contest, as sailed any censure or gross violation of au- 
thority on the part of the appellee in sanctioning this con- 
tract and stipulation. On the contrary, we think he acted 
judiciously under the circumstances, and with ‘a discretion 
involving his personal responsibility highly commendable to 
him, and in a manner which recommends him to a moral- 
claim for indemnity from the government. Particularly as 
will be seen hereafter, that under the rulings of this court, 
the government has sustained no damage in consequence 
thereof, the rule of compensation being the same in both 
cases. 

I[aving declared the appellee personally responsible, the 
next question is, whether this bill is instituted against him 
in his individual capacity? We think it is. The fact that the 
defendant in the bill of complaint is described as Major & 
Commissary, &c., and that he-as such officer acted so and so, 
is but a mere descriptio persone, and may be treated as in- 
ducement or surplusage. 

This brings us now to consider the question, whether the 
court below “had jurisdiction over this contract, it being an 
agreement respecting the sale of goods and chattels of a 
merely personal nature, and a stipulation as to the manner 
in which the compensation should be ascertained. 

It is a general rule that courts of equity will not enter. 
tain jurisdiction for a specific performance of agreements re- 
specting goods, chattels, &c., and other things of a mere per- 
sonal nature, yet this rule is a qualified one and subject to ex- 
ceptions. In enumerating these exceptions, Mr. Story in his 
Commentaries on Equity Jurisprudence, Vol. 1, page 41, and 
paragraph 723, says: “ Where the specific performance of a 
contract respecting chattels will be decreed upon the appli- 
cation of one party, Courts of Equity will maintain the like 
suit at the instance of the other party, although the relief 
sought by him is merely in the nature of a compensation in 
damages or value; for in all such cases, the court acts upon 
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the ground that the remedy, if it exists at all, ought to be 
mutual and reciproca , as well for the vendor, as for the 
purchaser.” 

Now let us try this case by this rule. Suppose the appel- 
lant entering into the agreement and stipulation in this 
case, had refused to deliver the sugar, hind refused to 
comply with his stipulation, and threw obstacles in the 
way of the appellee’s getting the same: is there any doubt 
but that a Court of Equity would upon his application 
have decreed a specific performance? Would it have been 
any answer to such an application that “ consent cannot 
give jurisdiction?” Can there be anything found lim- 
iting the jurisdiction of the Court of Chancery? We think 
not. The common saying that the “consent of parties can 
never give or bestow jurisdiction upon a court, where it does 
not otherwise exist,” applies to courts of limited jurisdiction, 
that is to say matters in which the court is prohibited from 
taling jurisdiction, either by the constitution or the laws, as 
for instance where it is declared the court shall not entertain 
jurisdiction where the amount in controversy does not ex- 
ceed $50, &c., or where there is a clear, full and adequate 
remedy at common law. 

If then this stipulation of the parties agreeing to sell this 
sugar, deliver it, and yefer the compensation to the court, 
could be enforced by the appellee, then the same stipulation 
and agreement can be enforced by the other party. 

But, says Mr. Story in the same book, paragraph 717, 
“ The truth is, that upon the principles of natural justice, 
Courts of Equity might proceed much farther, and might 
insist upon decreeing a specific performance of all bona fide 
contracts, since that is a remedy to which courts of law 
are inadequate ;” and cites Halsey vs. Grant, 13 Ves., 76, 77; 
Alley vs. Deschamps, 15 Ves., 228, as supporting this view. 
fie adds: “There is no pretence for the complaints some- 
times made by the common lawyers, that such relief in equity 
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would wholly subvert the remedies by actions on the case 
and actions of covenant; for it is against conscience that a 
party should have a right of election whether he would 
perform his covenant or only pay damages for the breach 
of it.” 

Sut we find the Supreme Court of the United States giv- 
ing more extensive jurisdiction in equity to grant relief by a 
specific performance in contracts respecting personal chattels 
than is exercised in the English Courts. In the case of The 
Mechanics’ Bank of Alexandria vs. Seton, 1 Peters, 305, 
that Court say: “It has been said that a Court of Chan- 
cery will not decree a specific performance of contracts, ex- 
cept for the purchase of lands or things that relate to the 
realty, and are of a permanent nature; and that where the 
contracts are for chattels, and compensation can be made in 
damages, the parties must be left to their remedy at law. 
But, notwithstanding this distinction between personal con- 
tracts tor goods and contracts for lands, is to be found laid 
down in the books as a general rule, yet there are many 
cases to be found where specific performance of contracts, 
relating to personalty, have been &nforced in Chancery ; 
and Courts will only weigh with greater nicety contracts of 
this description, than such as relate to lands.” 

In our sister State of Georgia, the Court of Equity in that 
State say they would have decreed a specitic performance of 
an express agreement to set off the debts against each, pro 
tanto, if the agreement had been established.—Ruckersville 
Bank and others vs. Hemphill and others, 7 Georgia, 397. 

Thus it will be seen that the Court of Chancery in the 
Suwannee Circuit, before his Honor Judge Dawkins, had 
jurisdiction of this agrsement and stipulation, without the 
consent of parties, or in other words, it was not the consent 
of parties alone that gave the Court jurisdiction in this 
cause, 
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We are, therefore, of the opinion the Court below had ju- 
risdiction over this agreement and stipulation. 

We are next to consider whether, under the bill and plead- 
ings, the case is sufliciently stated upon which the agree- 
ment and stipulation can be forced. 

On this point we are constrained to say the bill is inartis- 
tically drawn. But it is not demurred to er excepted to; 
we are, therefore, to take it as we find it. Upon referring 
to it we see that the contract and stipulation therein con- 
tained are sufficiently set forth; it is given hae verba, and 
we find the prayer in conformity therewith, although it 
prays “that a decree may be made awarding full and just 
compensation,” and it is as though it had prayed specific 
performance, for “full and just compensation” was the basis 
and sum of the agreement and stipulation. 

But on the part of the appellee it is contended with great 
ability and earnestness, that the Court below erred in re- 
ceiving the proceedings of the local appraisers and Board of 
Commissioners in evidence, because in point of fact the 
whole question as to compensation was res adjudicata. 
This brings us to inquire what constitutes res judicata? Mr. 
Bouvier in his law Dictionary says, that “in order to make 
a matter res judicata there must be a concurrence of the four 
conditions, viz: 1. Identity in the thing sued for. 2. Iden- 
tity of the cause of action ; if, for example, I have claimed 
a right of way over Blackacre and a final judgment has been 
rendered against me, and afterwards I purchase Blackacre, 
this first decision shall not be a bar to my recovery when I 
sue as owner of the land, and not for an easement over it, 
which I claimed as a right appurtenant to my land White- 
acre. 3. Identity of persons and of parties to the action. 
4. Identity of the quality in the persons for or against whom 
the claim is made; for example, an action by Peter to re- 
cover a horse, and a final judgment against him is no bar to 
an action by Peter, administrator of Paul, to recover the 
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same horse.” For the purpose of argument let us consider 
(which is not the fact,) that the proceedings under the ap- 
praisement were had by the Board of Commissioners before 
the parties entered into the agreement in question: The 
agreement being subsequently entered into, what would be 
the condition of the parties as individuals ?—(for what may 
have been the effect of it upon the’ government and upon 
the appellee as its agent on a claim for indemnity is one 
thing, and the effect of it upon him in his individual respon- 
sibility another thing.) Are the 2d, 3d and 4th conditions 
or any of them in concurrence with the Ist? No, for as we 
have already decided the cause of action in this case is 
against the appellee individually, and not against the gov- 
ernment. Again, there is not an identity of persons and of 
parties to the action: In the one the government was the 
party, in the other, the appellee. Again, there is not the 
identity of the quality; for in the one case the party was 
agent of the government ; in the other he was not, therefore 
not conclusive upon the same point.— Wright vs. Decklyne, 
1 Peters, C. C. R., 199. , 

But let us return to the facts as they are in the record. 
We there learn that all of the proceedings before the local 
appraisers and the Board of Commissioners were had after 
the first agreement and stipulation was entered into between 
the parties, and that the proceedings on appeal before the 
Board of Commissioners were after the second agreement ; 
and as we have held, these proceedings were in strict con- 
formity with the agreement and stipulation ; and as we have 
also held, by the express terms of that stipulation, these pro- 
ceedings were to be used as evidence, i. e. perswasive evi- 
dence, on the issue of compensation. They constitute the 
appellee’s evidence offered by him and received and read as 
such. 


The remaining question is, what compensation shall be 
8 
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allowed? What is just compensation? When apd where 
shall this compensation be fixed? And first, what is just 
compensation? The current of authorities which we adopt 
say, that “just compensation” means an equivalent, a recom- 
pense in value for the property taken, what the article would 
sell for in the market, quality and quantity considered, and 
not the price which the owner might demand, or which some 
person for especial reason might be willing to give. 

Secondly. By what market or whereshall this compensation 
be fixed? Having held the transaction in this case to be a 
- purchase, it follows, it must be governed by the rules of 
similar contracts. We are of the opinion that, according to 
nufnerous decisions, the market price where the sugar was 
sold and delivered should be the governing rule in this case. 
The sugar was sold and delivered in Waldo, therefore the 
price at that market should have been ascertained. 

Thirdly. When or upon what date shall the value or price 
be fixed ?. On this point it is contended by the counsel for 
the appellant that it should be ascertained as of the day of 
the adjudication, i. e., the day of the date of the decree of 
the Court below, which was the 11th day of May, A. D. 
1864. 

On the part of the appellee it is insisted it should be of 
the day the impressment was made, to-wit: the 25th July, 
A. D. 1863. 

In all contracts for the sale of goods, the price to be fixed 
therefor, where no price is agreed upon, is the value thereof, 
quality and quantity considered, on the day of the sale and 
delivery, and as this is adjudged to be a case of purchase 
and sale, we think that should be the rule in this case. 

A more difficult question is to ascertain from the record 
on what day the perfecting the sale by delivery of the sugar 
took place. The only testimony on that, point is the two 
parts of the agreement and the letter of said Yulee. The 
first part of the agreement is dated the 11th day of Sept., 
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A. D. 1863. If this were all, we could conclude, under that 
portion thereof wherein it is stated- and agreed “that the 
sugar shall be forthwith transported, on the requisition this 
evening made upon the said Yulee, President of the Florida 
Railroad Company, by Capt. Call, and no further obstacles 
to its transportation interposed,” that the delivery took place . 
on that day. But we find that on the 23d September, A. 
D. 1863, the appellant writes to his counsel, “I am perfectly 
willing to its immediate delivery (the sugar,) if there is no 
change in the original understanding.” 

From these expressions we conclude the sugar had not 
then passed into the hands of the purchaser, and that there 
had been no delivery, the sale not as yet perfected. 

On the 23d October, A. D. 1863, the supplemental agree- 
ment was entered into. In that the following words are used ; 
“It is agreed that the Confederate States have appropriated 
to its use sixty-four hogsheads sugar belonging to the com- 
plainant,” &e. 

It appears evident that at the time last mentioned, to-wit : 
on the 23d October, A. D. 1863, the sugar had been deliv- 
ered. It must either have been delivered on that day or on 
some day between then andthe23d September. According to 
the testimony of Mr. Dozier, one of the local appraisers, it 
was in the depot warehouse at Waldo on the 17th Septem- 
ber, A. D. 1863. The Board of Commissioners made their 
valuation on the 20th October, A. D. 1863. We conclude, 
therefore, that somewhere on or about the 23d of October 
aforesaid, the appellee took possession of said sugar, and 
accordingly fix the period for ascertaining the value on or 
about the 23d day of October, 1863. The Chancellor there- 
fore erred, (this being a purchase,) in fixing the compensa- 
tion on the 25th July, the date of the impressment. Here 
we do not wish to be understood as holding that under im- 
pressments the compensation should be fixed as of the day 
of the impressment. That question, under the view which 
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we have taken of .this agreement, docs not arise, and has, 
therefore, not been considered. 

Having thus laid down the rules under which the value 
jis to be aseertained, we turn to the testimony to see what 
was the market price at Waldo aforesaid on or about the 

_28d of October, A. D. 1863. 

Upon a thorough examination of the testimony introduced 
by the appellant, the nearest to the period fixed is that of 
Mr. Houston, Mr. Burnett and Mr. Allen. 

The witness Houston says: That about six weeks ago, 
he, as the agent ot Mrs. Hopkins, sold to Col. Summers 
sugar at $2.05 per pound in new currency, delivered at 
Archer. This witness testified on the 10th May, A. D. 
1868. The price of the sugar should have been fixed as of on. 
or about the 23d of October, A. D. 1863. Between those 
two dates there is a lapse of about five months. There is 
nothing in the record going to show that during these five 
months the price of sugar was the same, while on the con- 
trary, it appears it was rising in value. The Court thinks 
this testimony too rémote. The witness Burnett says, he 
gave $1.75 a week before, which would be a week before the 
10th of May, and about six months thereafter the delivery of 
the sugar was made. This is also too remote. 

The witness Allen testifies, that he was agent of the Com- 
missary Department ; that at the time he gave in his testi- 
mony, which was on the 10th May, 1864, he was instructed 
to give $2 per pound, delivered at the plantation. This was 
almost seven months after the delivery of the sugar in ques- 
tion ; accordingly this testimony, without some evidence that 
the price was the same in the month of October preceding, 
is too remote. On the part of the appellee the only testi- 
mony is the amount fixed by the local appraisers, which was 
on the 17th September, A. D. 1863, and the valuation by 
the Board of Commissioners on the 20th October, A. D. 1863. 
Between the day of the finding of the local appraisers and 





TERMS HELD IN 1864-’5. 61 





Yulee vs. Canova—Opinion of Court. 


the delivery of the sugar, there was a lapse of about five 
weeks, and the averments in the suit of the city of Savannah, 
which have been made evidence by the stipulation, are that 
sugar was rapidly rising at that time, and the current of tes- 
timony is that at no time was it falling. By the agreement 
it was made evidence, and the Chancellor could not reject it. 
Ife was compelled, and so is this Court, to give it such weight 
and consideration as it is entitled to. 

The valuation of the Board of Commissioners comes up to 
on or about the delivery of the sugar. 

3y the said agreement of the parties it was also made 
evidence, and it was the duty of the Court below so to con- 
sider it, and, as we have already stated, this was persuasive 
evidence before the Chancellor, entitled to such weight as he 
in the sound exercise of his judgment might give it. 
The Chancellor, as appears in the decree, gave full weight. 
and credit to the appraisement made by the local appraisers, 
and were it not for the fact that the record discloses, as will 
be seen by reference to the testimony of Mr. Dozier, that 
they, the appraisers, fixed the value as of on the 25th July, 
A. D. 1863, the time of the impressment, instead of on the 
17th of September, when they made it; and were it not for 
the fact, that the decree states that his Honor, the Judge 
in the Court below, was of the opinion that the compensa- 
tion should be ascertained by the appraisement of the prop- 
erty on the said 25th of July, and so adjudicated, we would 
not send the case back for further testimony. The testi- 
mony being so uneertain, conflicting and remote, we think 
the ends of justice will be best subserved by sending the case 
back to the Court below for further testimony in_this respect, 
and to decree under it as the proofs may warrant, according 
to the principles laid down in this opinion of the Court. 

It is on consideration thereof, now here ordered and decreed 
. by this Court, that the decree of the said Circuit Court in 
this cause be and the same is hereby reversed, and that this 
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cause be and is hereby remanded to the said Circuit Court, 
with instructions to take testimony and ascertain the amount 
of compensation to be allowed the appellant for said sugar, 
according to the principles and rules laid down in the fore- 
going opinion of this Court, and to render decree therefor, 
and further, to do such acts and things as may be necessary, 
and as good conscience may require. 





Tuomas M. Braswett, et al., [nrerPLEADED witH CHARLES 


C. Downs, et al. 


1. The acceptance of a trust by the trustee named in the deed, is not es- 
sential to its validity. 

2. The mere possession of slaves by the cestui que trust, if consistent with 
the objects of the trust, is no evidence of the merger of the equitable 
estate. 


8. Where a life estate in slaves is given to one and remainder to her chil- 
dren, naming them, with a proviso that if one of the remainder men 
should die before the life-tenant,"her children should be substituted in her 
place: Heid that the limitation over is not too remote, but comes fully 
within the established rule. 

A. Full faith and credit is to be given to the judgments and decrees of the 
Courts of a sister State of the Confederacy ; but they are examinable to 
see whether or not the parties were properly before the Court rendering 
the judgment or decree, and whether the subject-matter was within its 
jurisdiction. 

5. A statutory guardian has no authority to compromit the estate of his 
ward by becoming a party to a consent decree. ‘ 


This case was decided at Tallahassee. 
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A statement of the case is contained in the opinion of the 
Court. 


C. G. Fife for Appellants. 


Spencer and Fleming for Appellee. 


DUPONT, C. J., delivered the opinion of the Court. 


The controversy between the parties to this suit has arisen 
out of the following deed of trust, executed by Mrs. Mary, 
Ann Parland, for the use and benefit of her daughter, Mrs. 
Louisa C. Cooper and her children, to wit : 


STATE OF GEORGIA, } 
Giynn County. j 

This indenture made this fifteenth day of May, in the 
year of our Lord, eighteen hundred and thirty-eight, between 
Mrs. Mary Ann Parland, of the county and State aforesaid, 
of the one part, and William King of the county of MclIn- 
tosh and State aforesaid, and Dr. Benjamin King of Liberty 
_ county and State aforesaid, trustees for Louisa C. Cooper and 

her children Mary E., William R., Martha M. and Joseph 
S. Cooper, all of the State and county aforesaid, of the sec- 
ond part: Witnesseth, that the said Mary Arn Parland of 
the first part, for and in consideration of the love, good will 
and affection which she bears towards Mrs. Louisa C. Cooper, 
of said county, and her children, Mary E., William R., 
Martha M. and Joseph S. Cooper, and also ten dollars to 
said Mary Ann Parland in hand paid by the same William 
and Benjamin King, trustees as aforesaid, the receipt where- 
of she doth hereby acknowledge, hath granted, bargained 
and sold and delivered, and by these presents, grant, bargain, 
sell and deliver unto the said William and Benjamin King, 
and to the survivor and survivors, and‘to their and his exec- 
utors, administrators and assigns, the following slaves, thir- 
thirteen in number, (viz:) Brutus, about 39 years of age; 
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John 30; Charlotte 34; Amy 10; Adam and Eve, 4 years 
each; Precilla 2; Linda 30; Chloe 12; Emeline 3, and 
Keziah 2 years of age; Louisa 8 months, and Minta 4 mos: 
To have and to hold said slaves, with the future issue and 
‘increase of the females, unto the said William and Benja- 
min King and to the survivor and survivors of them, and to 
their and his executors, administrators and assigns forever : 
Upon the trust, nevertheless, and to and for the uses, and by 
and under and subject to all and every the powers, provis 
ions and limitations, hereinafter expressed and declared, that 
is to say, to have and to hold the same, to and for the use of 
the said Louisa C. Cooper, for and during the natural life of 
the said Louisa C. Cooper and her children above named; 
free and discharged from the charges, debts and incumbran- 
ces, and disposition of her late husband, C. C. Cooper, or 
any other husband she may hereafter marry; and from 
and after her death, then to and for the use of her said chil- 
dren, viz: Mary E., William R., Martha M. and Joseph S. 
Cooper, to them, their executors, administrators and assigns, 
living at the time of her death, share and share alike; the 
children of a child of the said Louisa C. Cooper and C. C. 
Cooper; her former husband, dying before the said L. C. 
Cooper to take the share or portion which they or its parent 
would have done if living; and if there be but one child 
living of the said Louisa C. Cooper by the said C. C. Cooper, 
her fermer husband, at the time of her death, then the whole 
to that child. But in case the said L. C. Cooper shall de- 
part this life without leaving issue of her body by her late 
husband, C. ©. Cooper, at the time of her death, then imme- 
diately, uport the death of the said L. C. Cooper without 
such issue living, to have and to hold the same to and for the 
use of the said L. C. Cooper, her heirs, executors; adminis- 
trators and assigns for ever. In witness,” &c. 
Upon the execution of this deed, the slaves therein con- 
veyed went immediately into the possession of Mrs. Louisa 
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C. Cooper, the life-tenant, and so continued until sometime 
after, when she gave a portion of them to her daughter, 
Mary E., who had intermarried with Robert R. Downs, and 
received from her and her husband a written instrument, 
purporting to be a release of any further interest in tie life 
estate of the said Louisa C. Cooper. 

It is also made to appear that Mrs. Louisa C. Cooper made 
disposition of another portion of the slaves to her daughter 
Martha M., who afterwards intermarried with Dr. Jesse M. 
Valentine, (under whom the complainants in the ‘original 
bill claim as next of kin,) and at the same time executed to 
her a deed in writing, conveying “all her right, title, inter- 
est and claim, demand in law and equity.” 

The record further discloses, that Mrs. Louisa C. Cooper, 
the life-tenant, survived all of her children named in the 
trust deed, and that the complainants in the cross bill are 
the children of her daughter, Mary E. It is also made to 
appear that after the decease of Louisa C. Cooper, James H. 
Downs, the brother of the husband of Mary E., who had al- 
so deceased, became the administrator on the estates of Louisa 
C. Cooper, Joseph S. Cooper and Robert R. Downs, and 
also guardian of the minor children of Robert R. Downs, 
by his wife Mary E., the complainants in the cross bill. 
That as such administrator and guardian, he entered into a 
a written agreement with Jesse M. Valentine, the surviving 
husband of Martha M., by which it was proposed to.compro- 
mise and settle all rights of property arising out of the orig- 
inal deed of trust from Mrs. Mary Ann Parland, and by 
which agreement it was stipulated that the title to the slaves 
which had been allotted to the wife of Jesse M. Valentine 
by her mother, Mrs. L. C. Cooper, should be confirmed to 
him, the said Jesse M., and with a view to consummate this 
agreement, a decree in Chancery was, by consent, procured 
to be enrolled in the Superior Court of Glynn county, in the 

9 
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State of Georgia, which decree is in the ici 2 words, 


to wit : 
“I~ CHaMBERs : 
“ Jesse M. Valentine, : 
vs. 

James HH. Downs, adm’r of Louisa C., Joseph 
S. Cooper and Robert R. Downs, and guard’n f 
of William, Charles C., Joseph S. , Louisa W. 

and Mary E. Downs. 


“It appearing to the court that all the parties in interest 
are represented as conserting, and that there is no fact in 
dispute: It is ordered and decreed by the court, that the 
agreement in the pleadings mentioned, made the 9th day of 
April, 1855, annexed to the petition, marked C, be specifi- 
cally performed and carried into execution, and that the fol- 
lowing negro slaves, to wit: Amy, Linda, Elizabeth, Pre- 
cilla, Peter, Agnes and Thomas, with the future increase of 
the females, are adjudged and decreed to the plaintiff, Dr. 
Jesse M. Valentine, his heirs, executors, administrators and 
assigns, tor ever; and that all the estate, property and ef- 
fects which were of Louisa C. Cooper and Joseph Styles 
Cooper, at the time of their decase, are adjudged and de- 
creed to Louisa W. Downs and others ; and James H. Downs 
to receive the same.” 

Upon this state of the case, the counsel for the complainants 
in the original bill assumes the following positions, viz: 

Ist. That the purpose in the deed from Mrs. Parland to 
create a trust failed: First, because there is no evinence that 
the trust was accepted by the trustees named, and secondly, 
becouse the possession of the property by the cestud que 
trust, was a merger of the equitable estate. 

2d. That the limitation over in the deed of Mrs. Parland 
was an attempt to create an estate tail, contrary to the law 
both of Georgia and Florida. 

3d. That Downs and wife had released all actions and 
claims during their lives, in regard to the same property. 


In Equity. 














‘ 
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4th. That the sale by Mrs. Cooper to her daughter, Mar- 
tha M., gave a good title to her husband, Jesse M. Valen- 
tine. 

5th. That the title to the property had been settled by 
the decree of the Court of Chancery in Georgia. 

In suport of the first branch of the first general position, 
the counsel cited the §2316th of the Georgia Code, which 
is as follows, viz: “ The acceptance of a trust is necessary 
to constitute a person a trustee. It may be done by acts as 
well as words.” This is but the legislative enactment of a 
well established principle of the common law, but fails to 
sustain the position assumed by the counsel. That positioa, 
as understood at the hearing, was that the acceptance of the 
person named as trustee was necessary to the consummation 
of the trust. Such is not the law as laid down in the books. 
A trust will never be permitted to fail for the want of a 
trustee. If the person named in the deed as trustee dis- 
claims or refuses to accept the trust, the Court of Chancery 
will, upon application, appoint atrustee. The citation from 
the Georgia Code was not designed to affect the validity of 
the trust, but simply to protect the person who might be 
named in the deed as trustee against responsibilities which 
he might be unwilling to assume. 

The second branch of the same position is equally unten- 
ble. The proposition contended for is, that the possession 
of the slaves by Mrs. Louisa C. Cooper, was evidence that 
the legal title had passed to her, and the equitable title be- 
ing thereby merged, she became the absolute owner, and 
possessed of full authority to dispose of the property as she 
might desire. However true it may be, that the possession 
of the property will in some cases be deemed to afford evi- 
dence of the vesting of the legal estate, as in the case of a be- 
quest, or gift of money, stocks, &c., yet it is not correct as a 
general principle that the possession carries the legal estate. 
To determine that question, it is necessary to look as well to 
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the conditions of the trust, as to the nature of the property 
to be enjoyed. In the case of slaves, as in the case before 
us, the possession is essentially necessary in order to the en- 
joyment of the full benefit to be derived from the use of the 
property conveyed. In no other way could this description 
of property be made so beneficial to the objects of the gran- 
tee’s favor, and it certainly comports much better with the 
enlightened and humane spirit which characterizes the pub- 
lic sentiment of the citizens of the Confederate States, in 
regard to the institution of slavery as it exists amongst us, 
that they should go into the possession of those who are to 
be presumed to have an interest in their well-being, rather 
than to be hired out for a long series of years and be sub- 
jected to the neglect and inhumanity ot guasi masters, and 
be deprived of the highly ‘prized comforts of a permanent 
home. But we are not without authority upon the point 
under consideration. It is announced as law in Wynn vs. 
Lee, (5 Geo. Repts. 217,) that “the mere possession of per- 
sonal property by the cestuc que trust does not amount to an 
execution of the trust, especially if the interests of remain- 
dermen are effected.” That is the very case presented in this 
suit. Mrs. Parland the grantee in the deed, set{led upon her 
daughter Mrs. Louisa C. Cooper, amongst other slaves, those 
‘in controversy in this suit, to be enjoyed by her for the term 
of her natural life, with remainder over to all of her children 
by name and then in being, with the proviso that should one 
of the grand children die in the lifetime of the life-tenant, 
the children then in being should stand as remaindermen in 
the attitude of the deceased parent. The children who are 
seeking the assertion of their rights through this suit, are in 
the precise category contemplated by the proviso in the deed 
—they are the children of Mary E. Downs, who died ante- 
rior to the decease of the life-tenant. Will the mere posses- 
sion of thé life-tenant, who, under the deed, was made a ces- 
tui que trust, be permitted so to operate as to divest these 
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children of the bounty so prophetically provided for them 
by their great-grandmother? We think not. 

But to demonstrate beyond all question how very unten- 
able is the conclusion arrived at by the counsel for the com- 
plainants in the original bill, viz: that the possession of the 
property by the cestuz que trust, operated in law as a merger 
of the equitablé estate and gave to her both estates ; we may 
admit the proposition, and then what would be the result ? 
Certainly not as contended for by the counsel, the investing 
her with an absolute unrestricted title, which would give her 
the right so to deal with the property as to defeat the in- 
terests of the remaindermen. She would still hold an es- 
tate limited in duration to her natural life, and the remain- 
ders would still stand in full force, unaffected by the assumed 
merger of the equitable estate. Indeed so far as the design 
was to convey the interest in the slaves to the life-tenant 
and the remaindermen, there was.no necessity in law to in- 
terpose a trustee. The conveyance might have been made 
immediately to the life-tenant. The interposition of a trus- 
tee was doubtless designed for the benefit of the life-tenant 
and to secure to her the enjoyment of the limited estate, 
free from responsibility for the debts and demands existing 
against the estate of her decased husband. 

The whole doctrine upon the question of possession may 
be embraced in a few words. If from the nature of the 
property conveyed, and the use to be enjoyed, the possession 
of the cestui gue trust is consistent with the object and de- 
sign of the trust, the title of the trustee will not be affected. 
Hill on Trustees 376-7; Henson vs. Kinnaird, 3 Strobh., 
371. 

If we are correct in these views, they afford a full answer 
to the 3d and 4th grounds upon which the complainants in 
the original bill seek to establish a claim to the slaves in 
controversy, viz: the release of Downs and wife and the sale 
of the slaves by the life-tenant to Mrs. Valentine. It isa 
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well settled principle of law, that the trustee of settled prop- 
erty holds as much for the protection and benefit of those 
entitled in remainder, as of those to whom the immediate 
beneficialenjoymentisgiven. Till on Trustees, 384, margin. 
Bla€kstone, in treating on the various modes in which con- 
gent remainders may be defeated, says, “In these cases 
therefore it is necessary to have trustees appointed to pre- 
serve the contingent remainders, in whom there is vested an 
estate in remainder for the life of the tenant for life, to com- 
mence when his estate determines. If therefore his estate 
for life determines otherwise than by his death, the estate of 
the trustees, for the residue of his natural life, will thén 
take effect, and become a particular estate in possession, suf- 
ficient to support the remainders depending in contingency.” 
2 Black. Com. 171. ; 

The interests of these remaindermen being protected by the 
estate of the trustees, it is clear that neither the sale by the 
life-tenant to the wife of Valentine, nor the release of their 
mother, (in whose place they are substituted by the terms of 
the deed) can operate to defeat or even impair the rights of 
these children. All such dealing between the life-tenant 
and the particular remaindermen, can only be? looked upon 
as effecting the present wse and not the ultimate estate in the 
slaves. 

* The second ground taken by the counsel for the complain- 
ants is that the limitation over to these children was an at- 
tempt to create an estate tail or perpetuity and therefore 
void. We are unable to appreciate the argument of the 
counsel on this point, for to our mind we have never seen a 
deed the terms of which steer more clearly against such an 
interpretation. In this deed the remaindermen are all — 
named and required to be in being at the termination of the 
life estate. Such was the position of these children, and the 
fact that they were permitted by the terms of the deed to be 
substituted in the place of their mother, who died prior to 
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the termination of the life-estate, is no objection to its valid- 
ity. By the terms of the deed, the limitation to these chil- 
dren, (by swbstitution,) required that they should be in being 
at the termination of the life-estate, and fully meets the re- 
quirgments of the law on this subject. 

The last position assumed by the counsel for the complain- 
ants in the original bill is, that the children in this suit are 
estopped by the decree of the court of Chancery in Georgia 
from asserting any right to the property in controversy. It 
is undoubtedly true that both by the law of comity and by 
the constitutjgn of the Confederate States, full faith and 
credit will be given to the judgments and decrees rendered 
in the courts of a sister State, nor will they be enquired into 
(unless in cases of fraud,) further than to ascertain whether 
or not the parties were properly before the court, and the 
subject-matter within its jurisdiction. 

To this extent it is admissible for this court to go, and 
looking to the decree presented in the record, we find that 
the minor children, who are the contestants in this suit, were 
not properly represented. It is true that the statutory guar- 
dian of the minors is represented as having been a defend- 
ant to the suit upon which the decree was rendered, and as 
consenting to the decree; but we hold that upon the well 
understood doctrine, defining the authority of a statutory 
guardian, he is not competent to compromise the estate of 
his ward, by becoming a party to a consent decree. If the 
plaintiff in that suit desired to assert his rights against these 
minors, he ought to have had them regularly served with 
process, and have applied to the court to have had a guardian 
ad litem appointed todefend theirrights. It would be extend- 
ing the authority of the guardian toa dangerous extent, to per- 
mit him to compromise away the estate of his ward, by simply 
making himself a party to the suit ; and no stronger instance 
of this danger can be imagined than that presented by ‘the 
circumstances of this case. In the absence of any direct 





SUPREME COURT. 








Brasswell, et al., vs. Downs, et al.—Opinion of Court. 








authority upon the subject, such seems to be the restriction 
upon the authority of the guardian in the State of Georgia 
where this decree was rendered ; for we find it laid down in 
the Code of that State that “the guardian cannot borrow 
money and bind his ward therefor; nor can he by any eon- 
tract other than those specially allowed by law, bind his ward’s 
property, or create any lien thereon.” See Code, § 1788. 

Chang¢ellor Kent says, “ the law is so careful of the rights 
of infants that if they be made defendants at the suit of 
creditors, the answer of the guardian ad litem does not bind 
or conclude them. Such an answer pre forzia leaves the 
plaintiff to prove his case and throws the infant upon the 
protection of the court.” 2 Kent. Com. 258. Indeed in- 
fants have ever been esteemed the special favorites of a 
court of Chancery, and while those courts will be careful 
not to disturb rights which have been once properly settled, 
they will exert the utmost vigilance to see that the rights of 
so unprotected a class are not infringed or destroyed by the 
officious intermeddling of astranger. Whoever undertakes 
to deal with the property of an infant, must understand that 
he does so at his peril, and that his acts are always open to 
the rigid scrutiny of the courts of equity. 

Upon a full and careful investigation of this case, the 
court is of opinion that there is no error in the decree of the 
Chancellor, but because there is no provision made in the 
decree for the ascertainment and payment of the hires of the 
slaves accruing since the title became vested in these minors, 
the cause will be remanded to the court below for correction 
in that matter. 

It is therefore ordered, adjudged and decreed that the de- 
cree of the Chancellor be affirmed, and that the cause be re- © 
manded for such further proceedings to be had therein as 
shall be in conformity with this opinion. 

It is farther ordered that the appellants do pay the costs 
of this appeal. 
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Miller vs. Gaskins—Statement of Case. 


Cuartes K, Mirier, Apretiant, vs. James M. Gasxrns, 
APPELLEE. 


The testator devised as follows:—“I give and bequeath to my friend 
Charles K. Miller, Sarah and William Henry, in trust, that he will q)- 
low the said Sarah to go, if she wishes, to any free State, and ,for that 
purpose { direct my executor to pay him out of my estate one hundred 
dollars, and upon trust that he will have William Henry bound out to a 
useful trade until he is twenty-one, and upon further trust that he will 
allow Sarah and William Henry to enjoy such privileges and freedom as 
is consistent with law, and I direct that the skid Charles K. Miller shal) 
have the sole control and management of them for the purpose herein 
expressed, without account to any one:” Held, that it was not the inten- 
tion of the testator to vest the absolute ownership to Sarah and William 
Henry in Miller so as‘to enable him to hold them and make them wor 
as other slaves, but only to give him the sole control and management 
of them for the purpose of allowing Sarah to go toa free State if she 
wished, of binding William Henry out, and of allowing to both all the 
privileges and freedom that the law would permit; that it was the inten. 
tion of the testator to place these slaves in asort of middle state between 
freedom and slavery, making Miller their master for the purposes of their 
protection, but not for the purpose of using them as slaves; that said be- 
quest is void, being in contravention of the policy of our laws prohibit- 
ing slaves from going at large or being partially free or trading as free, 
or living alone on a plantation without a white person, &c. ; that Sarah be- 
ing a slave could not elect as to whether she would or would not go to a 
free State; and that said devise being void, said slaves were not disposed 
of by the will ot the testator and consequently remain a part of his es- 
tate. 


This case was decided at Tallahassee. 
‘A statement of the case is contained in the opinion of the 
Court. 


D. P. Hogue for Appellant. 
M, D. Papy for Appellee. 
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WALKER, J., delivered the opinion of the Court. 


. The bill in this case alleges that Thos. G. Gaskins, late of 
the county of Wakulla, departed this life on the 13th day of 
June in the year 1862, having first made his last will and testa- 
ment, a copy of which is filed with the bill and prayed 
to be taken as part thereof; that said Gaskins had three 
children, Christina, William G. and appellee by whom the 
bill is filed ; that Christina died before the testator, leaving 
two children, one by Allen Felkel, her first husband, and the 
other by her second husband, Edward Barco; that William 
G. also died before the testator, leaving no issue; that 
amongst other dispositions of property made by the will of 
Thos. G. Gaskins, the sixth clause is as follows: “ I give and 
bequeath to my friend Charles K. Miller, Sarah and William 
Henry, in trust, that he will allow the said Sarah to go, if 
she wishes, to any free State, and for that purpose I direct 
my executor to pay him out of my estate one bundred dol- 
lars, and upon trust that he will have William Henry bound 
out to a useful trade until he is twenty-one ; and upon further 
trust that he will allow Sarah and William Henry to enjoy such 
privileges and freedom as is consistent: with law, and I direct 
that the said Charles K. Miller shall have the sole control and 
management of them for the purpose hereinbefore expressed, 
without any account to any one.” 

The bill further alleges that Miller took possession of said 
slaves with the permission of Barco, the executor, and has 
in a great measure given to the slave Sarah her freedom, 
allowing her to go at large without any restraint, without 
payment of any wages to him and without any subjection 
to him as master; that Miller has the boy William Henry 
with him in his possession in camps, to wait upon him and 
serve him as a slave in all respects, and treating him with 
great severity; that said boy has not been put to a trade 
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according to the will, but used for Miller’s own private and 
individual purposes. 

The prayer ot the bill is that said sixth clause of the will 
may be declared void, and for general relief. 

The answer of Miller states, “that true it is, Thomas G. 
Gaskins made the will mentioned in the bill of complaint, 
and that said will contains the bequest therein set forth in 
reference to the slaves, Sarah and William Henry ; that said 
Miller received said slaves from Barco, the executor, as 
alleged in the bill; defendant denies that he has given the 
slave Sarah her freedom, or that she goes at large without 
restraint. Defendant admits he has the boy William Henry 
in camps with him, but denies that he is treated with severity, 
but that he treats him as a slave in all respects, as he does 
also the other slave Sarah. Defendant states that he has 
been unable to comply with the testator’s request in regard 
to William Henry, but fully intends to do so and to hold 
him as a slave if allowed by law to doso. Defendant states 
that he is advised that the disposition made of said slaves is 
not illegal,” &e. 

A guardian ad litem having been appointed for the two 
grand children of the testator, the cause was submitted to 
the Judge of the Middle Circuit on the bill, answer and 
exhibit, and said Judge decreed that said sixth clause of said 
will was void, and ordered said slaves to be sold and the 
proceeds distributed among the distributees of the estate of 
said Thomas G. Gaskins. 

The appellant then brought the case to this Court. 

The only duty of this Court, therefore, in regard to the 
ease under consideration is to determine the validity or in- 
validity of the sixth clause of the will of Thomas G. Gaskins, 
as hereinbefore recited. In order to determine upon its 
validity or invalidity, let us carefully consider and ascertain 
what was the true intent and meaning of the testator, for 
it is the first and great rule in the exposition of wills, and 
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to which all other rules must bend, that the intention of the 
testator expressed in his will shall prevail, provided it be 
consistent with the rules of law.” See 2 Wend. Black. 380, 
note 17. , 

Did the testator mean to vest in Charles K. Miller the 
unqualified and absolute property in those slaves, free from 
all trust and confidence, so that he might hold them as slaves, 
sell them, have them liable to execution for his debts, or at 
his death to be distributed among next of kin? Looking 
at the language used, we cannot think so. If such had been 
the object of the testator, he would have used the simple 
and unqualified language of bequest employed by him in 
each of the five preceding clauses of his will. In the first 
clause he says, “I give and bequeath to my son, William 
G. Gaskins, my slaves, named,” &c. ; in the second, “I give 
and bequeath to my son, William G. Gaskins, my slaves, 
Solomon,” &c, ; in the third, I give and bequeath to my 
grandson, Edmond Barco, my slaves Nelly,” &c.; in the 
fourth, “I give and bequeath to my grand-daughter my 
slaves Rose,” &c.; and in the fifth clause he makes an ab- 
solute bequest to Carry Hines Ferrel, It will be perceived 
that in each of these five clauses he uses the plain and un- 
qualified language of bequest, and that whenever. slaves are 
given they are mentioned as slaves, but when we come to 
the sixth, the clause under consideration, we find very differ- 
ent language. Sarah and William Henry are not called 
slaves, and almost every line of the clause bears indubitable 
evidence that he never intended they should be slaves, in 
the ordinary acceptation of the term. 

The language of the testator in this clause is, “I give and 
bequeath to my friend, Charles K. Miller, Sarah and Wil- 
liam Henry, in trust, that he will allow the said Sarah to go 
if she wishes to any free Stat@, and for that purpose I direct 
my executor to pay him out of my estate one hundred dol- 
Jars, and upon trust that he wil) have William Renry bound. 
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out to some useful trade until he is twenty-one, and upon 
further trust that he will allow Sarah and William Henry 
to enjoy such privileges and freedom as is consistent with 
law, and I direct that said Charles K. Miller shall have the 
sole control and management of them for the purpose herein- 
before expressed, without account to any one.” 

It is too plain for discussion that the testator did not mean 
to vest the absolute ownership in Miller, for though he says 
he gives and bequeaths Sarah and William Henry to him, 
he immediately negatives the idea of an absolute conveyance 
by saying that the bequest is made in trust for the purpose 
then named. And though the testator, in the conclusion of 
this clause, says, “I direct that the said Charles K. Milley 
shall have the sole control and management of them,” yet 
he is careful to add “ for the purpose herein expressed, with- 
out account to any one.” Thus it appears that when the 
testator gives and bequeaths these persons to Miller, it is 
only upon the ¢rust immediately expressed, and when he 
directs that Miller shall have the sole control and manage- 
ment of them, it is not for the purpose of enabling Miller to 
own them and make them work like other slaves, but only 
“for the purpose herein expressed”—that is for the purpose 
of allowing the woman to go to a free State if she should 
wish, of binding out the boy, and allowing both “to enjoy 
all the privileges and freedom consistent with law.” This 
is the whole extent of his power and control over them. 
The testator invested him with the “sole control and man- 
agement of them” for this purpose and no other. When 
Miller received the slaves under the will, he was obliged to 
take them subject to its trusts. He cannot reject the trusts 
and take property absolutely, for this would be to defeat 
instead of to execute the testator’s will. 

Having arrived at the conclusion that it was not the 
intention of the testator to confer the absolute property in 
these slayes on Miller, but only to charge him with the 
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execution of certain trusts concerning them, let us next 
consider whether the trust can be executed without a viola- 
tion of law. It appears that the testator intended these 
slaves to occupy a sort of middle state between slavery and 
freedom—that he intended Miller to be their master and 
owner so far as might be necessary to protect them, for 
illustration, against the laws enacted against free negroes, 
and against all persons who should attempt to interfere with 
them, but that he should not be their master or owner to 
exact service and labor from them, or at any rate not more 
service than would keep up the semblance of ownership in 
order to enable him to carry out the great object of the 
devise. 

With this view of the intention of the testator, we have 
no difficulty in pronouncing this devise nulland void. There 
js no evil against which the policy of our laws is more 
pointedly directed than that of allowing slaves to have any 
other status than that of pure slavery. By our act of 1828, 
the master or employer of a slave is forbidden to allow such 
slave to go at large and trade as a freeman. No trustee or 
other person having the control of slaves shall allow them 
to hire themselves out, and slaves are prohibited from being 
kept on a plantation without some white person. “By our 
act of 1832, if any person having the legal control of a slave, 
shall suffer him or her to go at large and trade as a free 
person, such person so offending shall be fined in a sum not 
exceeding one hundred dollars, at the discretion of the jury- 
These and various other statutory enactments clearly indi- 
eate that it is the policy of our laws to prohibit every thing 
like guast emancipation. We finda case very much in point 
on this subject in third Jones’ North Carolina Equity Re- 
ports. It is the case of Lea vs. Brown, in which Justice 
Pearson, delivering the opinion of the Court, said: “It 
may seem hard that one is not allowed to dispose of his own 
property as he pleases; but private right must yield to the 
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public good. The policy which forbids emancipation, unless 
the freed negroes are sent out of the State, and the policy 
which forbids quasi emancipation, by which particular ne- 
gros are to be allowed privileges and are not to be required 
to work like other negros, but to some extent to have a 
discretion, is fully settled by the numerous cases which have 
been before this Court.” Judge Pearson then proceeds to 
cite the North Carolina statutes on the subject of allowing 
slaves to go at large, hire their own time, &c., which are the 
same in substance as those of our own State, which I have 
cited. He then proceeds thus: “In our case; had the 
testator tried on purpose he could not have more directly 
violated the provisions of this statute, or more effectually 
contravened the fixed policy of the State. Here we have a 
family of negroes with two hundred acres of land and three 
thousand dollars in money to provide for their support, so 
that they may not be made to work like other negroes.” 

In answer to the argument that the woman was to be 
allowed to go out of the State if she wished, we say that she 
being a slave is incapable of electing to go to a free State. 
In the case of Williamson et. als. vs. Coalter’s executors, 
(14 Gratton’s Reports, 396,) the Court say: ‘It was deci- 
ded in the case of Bailey vs. Poindexter that slaves have no 
legal capacity to elect between freedom and slavery ; and 
that where it appears to have been the intention of the 
testator that the manumission was to depend on the election 
of the slaves, the bequest was void ;” and again: “If the 
testator designed to refer the question of slavery or freedom 
to the election of the slave, then he has, ignorantly perhaps, 
attempted to confer a capacity on the slave with which he 
cannot be endowed, and the bequest is void.” 

In the case of Abercrombie’s executor vs. Abercrombie’s 
heirs, 27 Ala., 494, Goldthwaithe, Justice, delivered the 
opinion of the Court and said: “If by the directions given 
by the testator as to the government and treatment of the 
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children until they arrived at age, it was intended that until 
the period fixed for their emancipation they should occupy 
a condition of qualified freedom, then unquestionably the 
trust would be invalid. Our law recognizes no other status 
than that of absolute freedom or absolute slavery ; and if it 
was the object of the testator that the slaves should remain 
in the State, invested with privileges which by law do not 
belong to that class of population, the intention would be 
illegal and the trust in which it is embodied illegal” —citing 
Washington vs. Blount, Ired. Eq. 253; Atwood vs. Beck, 
21 Ala., 588, 615. 

Having determined that the sixth clause under considera- 
tion is void, it follows of course that the property attempted 
to be devised by it was not disposed of by the will of Thos. 
G. Gaskins, and remains a part of his estate. 

Therefore, it is ordered, adjudged and decreed by this 
Court that the final sentence and decree of the Hon. Judge 
of the Middle Circuit be and the same hereby is in all things 
affirmed. , 


JosEPpH Russ, ADMINISTRATOR OF THE Estate oF Caroline 
GoRRIE, DECEASED, APPELLANT, vs, THomas Mritcue t, 


APPELLEE. 


1.°The rule that on demurrer the Court will consider the whole record, 
and if the pleading be bad, judgment shall be had against him who made 
the first default, &c., is abrogated by the 14th section ef a statute of this 
State, entitled “an act to amend the pleading and practice in the courts 
of this State,” passed the 8th February, 1861. 

2. Under the statute which provides “that summons ad respondendum 
shall be made returnable to the court having jurisdiction over the count? . 
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in which the defendant resides or the cause of action accrued, and the 
cause shall not be tried in any other county,” a privilege is extended to 
persons residing in a county to be sued in that county; also a privilege 
to a plaintiff to bring his action in the county in which the cause of 
action accrued, although said county may not be the residence of the 
defendant, provided service of the process necessary to bring the defend- 
ant into court can be perfected. 

3. An alien enemy may be madea party defendant, and when made a party 
by personal service or otherwise, may, by permission of the court, be 
heard in his defence by attorney, or the court may appoint counsel in its 
discretion. 

4. The jurisdiction of a Circuit Court of this State is co-extensiVe within 
the district, therefore, the privilege extended to persons residing in a 
county to be sued in that county may be waived, and the privilege will 
also become nugatory if the defendant becomes an alien enemy during 
the pendency of the suit. 

5. Where a defendant pleads the privilege extended to persons residing in 
a county to be sued in that county, it is competent for the plaintiff to reply 
that since the service of the summons and before the plea made, the de- 
fendant hath voluntarily become an alien enemy, and if the facts sustain 
the plea, the privilege may be considered as nugatory, and the cour, 
proceed to judgment as if no such privilege had ever existed. 

6. To authorize the striking out of a plea on motion, it must not only bé 
informal and bad, but it must be wholly irrelevant. 


Judgment reversed and cause remanded. 

This case was decided at Tallahassee. 

Appeal from Gadsden Circuit Court. 

A statement of the case is contained in the opinion of the 
court. 


D. P. Holiand for Appellant. 


M. D. Papy and 7. J. Eppes for Appellee. 


FORWARD, J., delivered the opinion of the court. * 


This is an action of assumpsit instituted in the Circuit 
Court of Gadsden county by the appellant against Mitchell, 
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the appellee, for the recovery of the value of two negro men, 
slaves, hired by the appellant to the appellee for the year 
1862, which slaves it is alleged in the declaration were lost 
to the appellant in consequence df the carelessness, misman- 
agement and imprudence of the appellee. 

The summons ad respondendum was issued on the 22d 
June, 1863, and was on the same day personally served upon 
said appellee, in said county of Gadsden, he then being in 
said county. 

At the fall term of said court, to-wit: on the 12th day of 
October, A. D. 1863, the plaintiff filed declaration, and on 
the 16th day of October, 1863, the following plea thereto 
was made for appellee, viz : 

“ And the said defendant, by M. D. Papy and T. J. Eppes, 
his attorneys, prays judgment of the said declaration because 
he says that the said supposed cause of action in the decla- 
ration mentioned, (if any there was,) accrued in the county 
of Franklin, in the Western Judicial Circuit of the State, 
and not in the county of Gadsden ; and that the said defend- 
ant, at the commencement of this suit and the time of the 
issuing of the summons, was a resident of said county of 
Franklin and entitled under the statute in such case, made 
and provided, to be sued in said county of Franklin and in 
no other. And this he is ready to verify, wherefore he prays 
judgment of the said declaration, and that the same may be 
quashed.” 

Which plea was put in on oath made by Mr. Eppes, one 
of the attorneys of the appellee. 

To this plea the plaintiff in the suit in the court below 
made the following reply, viz: . 

* For replication to the plea filed in this cause the plain- 
tiff says, that the said Thomas Mitchell is a native of the 
United States of America and an alien enemy of the Con- 
federate States and of the State of Florida; that after the 


service of the writ in this cause was made upon him, that 
' 
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the said defendant went to the United States naval forces 
and carried with him his son, whom the defendant caused 
to desert the armies of the Confederate States, and the de- 
fendant then removed to the United States of America; 
that all this took place after the summons ad respondendum 
had been served upon him, and prior to the declaration 
having been filed in this cause. She, therefore, prays judg- 
ment.” 

To this replication the defendant in that court demurred, 
and assigned the following cause of demurrer : 

First. For that the matters alleged in the said replication 
are not a sufficient answer in law to the plea in abatement, 
filed by the said defendant. 

Second. Because the said replication presents an immate- 
rial issue. 

Third. Because the said replication is otherwise insuffi- 
cient in law. 

Which demurrer, as appears by the bill of exceptions, was 
sustained by the court, and the judgment of the court thereon 
excepted to. 

Thereafter the appellant made the following motion, to- 
wit : 

“ The plaintiff in this cause, by D. P. Holland, her attor- 
ney, moves the court to cause the plea filed in this cause to 
be taken off the files, and asks for judgment, for the follow- 
ing reasons: 

“1st. That the said Thomas Mitchell is an alien enemy of 
the Confederate States and of the State of Florida, and can- 
not appear in this court by attorney. 

“9d. Because since the service of the writ was made on¢he 
defendant, and prior to the filing of the declaration, the said 
defendant, who was a native of the United States, went to 
the naval forces of the United States of America and removed 
back to the United States of America, and that he cannot 
appear by attorney in this court.” 


' 
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Which motion was overruled by the Court and the ruling 
thereof excepted to. 

Thereupon judgment was entered for the defendant upon 
the said plea in abatement, and the said declaration ordered 
to be quashed. From which judgment appeal is taken to 
this court. 

The first question presented in the argument of the coun- 
sel for appellant is to the form of the above plea in abate- 
ment. It is contended that the demurrer to the replication 
opens the pleadings, and that the first error is open for con- 
sideration. In this case the plea concludes with praying 
‘judgment of the said declaration, and that the same may 
be quashed,” which conclusion, it is urged, is erroneus. 

It has been the repeated rulings of this eourt, as laid down 
in Miller & Crigler vs. Kingsbury, 8 Florida, 359, that on 
demurrer the court will consider the whole record and give 
judgment for the party who on the whole appears to be 
entitled to it, or as was stated in the case of Parkhill’s Admr’s 
vs. The Union Bank-of Florida, 1 Florida Reports, 110, “ if 
the pleading be bad, judgment shall be had against him who 
made the first default, and it matters not whether the issue 
be of law or fact, whether the cause has proceeded to issue 
or not, the court ‘is always bound to examine the whole 
record and adjudge for the plaintiff or defendant, according 
to the legal right as it on the whole appears.” 

Upon looking into the rules of pleading we learn that the 
utmost accuracy is required in framing mere dilatory pleas, 
including the plea in abatement, for the reason that courts 
have not been disposed to favor them, so strict have they 
held the rule that the slightest deviation, either in the com- 
mencement or conclusion, from the forms, will be fatal. 1 
Chitty on Pleading, fifth American edition, page 395. Pleas 
to the jurisdiction and personal privilege to be sued in 
another court, says Chitty, usually commence without any 
prayer of judgment and conclude, and this he, the said 
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if the said court, &c., will or ought to take cognizance of the 
said plea, or whether he ought to be compelled to answer. 
In the present case the conclusion of the plea is, according 
to the well settled forms, defective ; but this defect is cured 
by astatute of this State, entitled “an act to amend the plead- 
ing and practice in the Courts of this State,” passed the 8th 
February, 1861, which provides in the 14th section thereof 
that “the court shall proceed and give judgment on demurrer 
to the pleadings according as the very right of the cause 
and matter in law shall appear unto said Court, without re- 
garding any imperfection, omission, defect in or lack of form ; 
and no judgment shall be arrested, stayed or reversed for 
any such imperfection, omission, defect in or lack of form.” 

Having disposed of this branch of the case, we next proceed 
to consider the replication and the demurrer thereto. 

The statute of this State declares, that “summons ad re- 
spondendum shall be made returnable to the Court having 
jurisdiction over the county in which the defendant resides 
or the cause of action accrued, and the cause shall not be 
tried in any other county,” &c. See Thompson’s Digest, 
page 326. 

It was under this statute the plea under consideration was 
filed, and it involves a construction of the meaning thereof. 
Is it declaratory of the jurisdiction of the Circuit Court ? 
We think not. The Circuit Court has jurisdiction over all 
its area. The moment a man enters within the limits of a 
court, he comes within the jurisdiction of the court held in 
that circuit, and it is only those who have the personal 
privilege to be sued in another county or another court, that 
are not liable to suit and judgment within the circuit. It is 
a privilege extended to persons residing in a county to be 
sued in that county ; a personal privilege to be sued in the 
county in which he resides. It goes further ; it gives to a 
creditor the right to sue his debtor in the county in which 
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the debt was contracted, provided he can make service of 
the proper initiatory process upon him, and it gives the right 
to bring any action in the county in which the cause of 
action accrued, provided service of such process can be per- 
fected so as to bring the defendant into court. It is like the 
privilege given to peers of the realm in England and to 
attorneys of courts, &c. 

Having thus construed the statute, let us see what are the 
facts in this case. 

The demurrer admits all that is set forth in the replication, 
which, with the facts appearing in the record, are in substance 
as follows, to-wit: That a summons was issued out of the 
Gadsden Circuit Court, in the Middle Circuit, returnable to 
said court ; that personal service was made thereof, upon the 
said defendant in said county of Gadsden ; that at the time 
the process was served upon him, the said defendant resided 
in Franklin county, in the Western Circuit ; that after the 
service of said summons upon said defendant, and Lefore the 
declaration was filed, he, the said defendant, being a native 
of the United States of America and an alien enemy of the 
Confederate States and of the State of Florida, went to the 
United States naval forces and carried with him his son, 
whom the defendant caused to desert the armies of the Con- 
federate States, and the defendant then removed to the 
United States of America. Which, in condensed language 
is, so far as it relates to this suit, the voluntary removing 
out of the country, becoming an alien enemy and traitor, 
after suit brought against him and while the same is pending. 

With this statement of facts before us the question arises, 
what effect has this becoming of an alien enemy by the 
defendant upon the suit pending? It is contended, first, 
on the part of the appellant, that the plea in abatement is 
not to be considered by the court, because the defendant 
thus being an alien enemy and traitor appears by attorney 
and makes the plea for him; that he cannot appear by 
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attorney because he is an alien enemy, and by the laws and 
usages of warfare, an attorney cannot represent him in said 
court; that it would be furnishing aid and comfort to the 
enemy, and, therefore, contrary to law. Secondly. That as 
the defendant voluntarily removed from the State, and vol- 
untarily became an alien enemy while the suit in which 
service of process had been personally made upon him was 
pending, that, therefore, he had no residence in Franklin 
county, and the privilege of being sued in that county ceased 
in consequence of his own act. 

In answer to this it is urged by the counsel for appellee 
that the statute is imperative and prohibits the court from 
trying the case in any other county, and that the defendant, 
though an alien enemy, has the right to appear by attorney 
and be heard in defence in the suit brought against him. 

There is no doubt that an alien enemy cannot bring a suit. 
The law of nations and the practice of courts forbids this ; 
and if the disability accrues by war, pending the suit, then 
it can be pleaded in abatement, as it only suspends the 
action. 1 Chitty on Pleading, 420, fifth American edition. 

It is equally clear that an alien enemy who cannot be 
made a party plaintiff, may be made a+party defendant. In 
the first volume of Daniel’s Chancery Practice, page 231, 
under the head of “ persons outlawed and attainted or con 
victed of treason or felony,” that distinguished author says: 
“Tt is said that all persons disabled by law to institute or 
maintain a suit, may, notwithstanding, be made defendants 
in a court of law, and cannot plead their own disabilities ; 
and it is presumed that this rule would also be adopted in 
courts of equity, where the suit seeks to establish a pecuniary 
demand against the party.” It has been decided in many 
cases that a defendant cannot plead his own attainder to an. - 
action brought against him for debt or trespass. Banyster 
vs. Trussell, Cro. Eliz., 516. 

Contracts existing prior to the war are not extinguished, 
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but the remedy is only suspended, and this from the inability 
of an alien enemy to sue or to sustain, in the language of 
the civilians, a personastandi im judicio. 1 Kent 77; Mum- 
ford vs. Mumford, 1 Gallison, 366. 

The reason given for this is, that if they were permitted 
to recover it would afford aid to the enemy in an effectual 
manner, by enabling the enemy’s country to support their 
government, while it would so much weaken the other 
belligerent. Griswold vs. Waddington, 15 Johnson’s Law 
Reports, 57. 

In the case of an alien enemy defendant the-rule is differ- 
ent, for if, in the course of the proceedings to which the alien 
enemy is thus a party, there should be a judgment by set off 
or otherwise, under which money would be paid to him, it 
would either become vested in our government by seques- 
tration or forfeiture, or the court would declare his inability 
to receive it until the restoration of peace. x parte Bouss- 
maker, 13 Ves. 92. 

If the appellant in this case could by the practice of the 
court be still recognized as party defendant, or could be 
made a party defendant, then upon the general principle that 
no person can be made a party toa suit against whom ne 
judgment can be asked, he would be entitled to be heard in 
his defence. If he can be heard in his defence, it follows 
that by every principle of justice and rule of practice, per- 
mission is giyen him to appear by attorney. 

It is argued that as a consequence of war, all intercourse 
or traffic with the enemy is prohibited, and contracts made 
during the war, are void and therefore attorneys of this 
court cannot be employed to appear for such a defendant. 
This is true as a general principle, and is applicable to all 
commercial relations, without the express permission of the 
government. There are, however, exceptions to this rigo- 
rous rule arising out of a public necessity created by the war 
itself. Antoine vs. Morehead, 6 Taunt. 237. 
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We do not think the appearance of attorney in this case 
is acommercial transaction or one within the policy and 
meaning of the restriction. 

It would be revolting to the rules of justice which govern 
a court, to drag therein a party, and then say to him, although 
you are properly before the court, you are an alien enemy 
and shall not be heard, yet judgment shall be rendered 
against you. 

We are of the opinion that an alien enemy may be made 
a party defendant to a suit in our courts, and that when 
made a party, may be heard by attorney in his defence. 
The organization of our courts, and rules and practice thereof, 
give the permission, subject to be withheld in a proper case, 
at the discretion of the court. 

The next point to be considered is the validity of the plea 
in abatement and the replication thereto. As we have 
already stated, this plea is not a plea to the jurisdiction ot 
the court as at common law, but is a plea of privilege, the 
defendant claiming a disability to be sued in any other court 
than the one holden in and for the county of Franklin, in 
which he says he resides. ‘The replication in substance says 
in answer, that since writ was issued and served, the defend- 
ant, by his own voluntary act, has become an alien enemy, 
and therefore ceased to be a resident of Franklin county. 

When an attorney in England ceases to be an attorney of 
the court, his privilege from arrest ceases; so when a peer 
ceases to be a peer, his privilege as to suit by bill ceases, and 
we can see no reason why in this case the privilege extended 
to the said appellant should not be withheld when he volun- 
tarily became an alien enemy.and a traitor. He was served 
in Gadsden county—the court of the Middle Cireuit had 
jurisdiction over him, and would pass judgment in the case 
were it not for this privilege granted by statute, to-wit: the 
privilege of being sued in the county where he resides, and 
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the inhibition of the court, which we will consider presently. 
Were the court, under the state of facts admitted by the 
demurrer in this case, to hold this privilege as still existing, 

‘merely because, at the time the writ issued, he, the said 
defendant, claimed a residence in Franklin, which residence 
no longer exists, it would be allowing the defendant to take 
advantage of his own wrong—allowing a privilege in direct 
violation of the policy of the statute—a defeating of justice to 
one of our own citizens by a traitorous act of the party claiming 
the privilege. If, in the case of a neutral’s becoming an alien 
pending the suit, he is subject to a disability to sue, and that 
disability can be plead, we see no reason why the same rule 
will not authorize a reply to the plea in the cause at bar— 
that during the pending of the suit the defeadant ceased to 
have a residence, and therefore the privilege should be with- 
held by the court. 

Will the court permit itself to be permanently barred in 
trying a cause, over which it had jurisdiction by personal 
service of process within its limits, by a privilege which was 
granted in good faith but attempted to be perverted toa 
denial of jurisdiction forever? We think not. We are, 
therefore, of the opinion that, under the facts admitted in 
this case, the replication was authorized and a good reply to 
said plea. 

The remaining point to be considered is as to the prohibi- 
tion, which it is contended is imperative upon the court 
below, to-wit : “ and the cause shall not be tried in any other 
county.” This inhibition extends we think entirely to the 
trial of the cause. If the defendant has ceased to have a 
residence in this State, and there is no doubt, so far as the 
admission in the pleadings is to be credited, he has, then it 
becomes an inapplicable provision. . 

Under the view which we have taken of the pleadings in 
this cause, it becomes unnecessary to consider the motion to 
strike out, other than to say, we see no error in the refusal? 
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of the court to grant the motion, because the rule of law), 
being that to authorize the striking out of a plea on motion, 
it must not only be informal and bad, but it must be wholly 
irrelevant. A demurrer is the proper remedy. 1 Tidd’ 
Pr., 610. 

It is ordered and adjudged that the judgment of the said 
Circuit Court be reversed and this cause remanded back to 
the court holden in and for the county of Gadsden, with 
leave to the parties to make up their pleadings and proceed 
to trial upon the merits, the defendant being allowed to 
appear by his said attornies. 
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organize forces to serve during the war,” approved February 17th, 1864, 
and continues so to be, is, by virtue of the provisions of said act, exempted 
from the obligation to perform military service. 


This case was decided at Tallahassee. 

Appeal from Suwannee Circuit Court. 

A statement of the case is contained in the opinion of the 
court. 


Smith & Ives for Appellant. 
L. J. Fleming for Appellee. 
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involves the proper interpretation of that clause of the act 
of Congress, approved February 17th, 1864, entitled “an 
act to organize forces to serve during the war,” which exempts 
from military service “ ministers of religion.” 

The record shows that the appellant was arrested under 
the orders of the appellee, who was at the date of the arrest 
commandant of conscripts in the military district in which 
he resided. The writ of habeas corpus was sued out on the 
18th day of October, 1864, and the return to the. same was 
made on the 29th day of the same month, and sets forth 
“that the said Edward L. King is held by him, the said 
J. J. Daniel, Major, &c., as a conscript owing military ser- 
vice, by virtue of the laws thereof and the orders based 
thereupon, issuing from the same by enactment of the said 
Confederate States.” 

Upon the investigation which was had before the Judge 

‘of the Suwannee Circuit, the appellant exhibited his creden- 
tials, which showed him to have been ordained on the 11th 
day of February, 1844, as deacon, and on the 17th day of 
January, 1847, as elder in the Methodist Episcopal Church, 
South. He also exhibited in evidence his certificate of loca- 
tion, obtained from the annual Conference of South Carolina, 
and dated on the 11th day of December, 1851. The evi- 
dence further shows, that prior to the date of his certificate 
of location, the appellant sustained the character of an itine- 
rant preacher in the religious denomination to which he was 
attached, and that since that time he has sustained the rela- 
tion of a local preacher. The-record further shows that he 
is engaged in planting, and that he has two appointments in 
his neighborhood, at which he preaches regularly once ‘a 
month; that he administers the sacrament; performs the 
rites of matrimony ; attends the quarterly meetings ; preaches 
at camp-meetings and other places when called upon; but 


that he has not the pastoral charge of any particular congre- 
gation. 
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With this state of facts before him, the Judge, before 
whom the examination was had, ruled that although the 
evidence was full to the point that the appellant was an or- 
dained local minister, it did not meet the other requirement 
of the statute, viz: that he was, at the date of the passage 
of the act, “in the regular discharge of his ministerial du- 
ties.” It is from this ruling of the Judge below that the 
appeal is now brought to this court for revision. 

The act under which this party was arrested exempts from 
military service “every minister of religion authorized to 
preach according to the rules of his church, and who, at the 
passage of: the act, shall be regularly employed in the dis- 
charrze of his ministerial duties.” In the interpretation of 
this clause of the statute, and its application to the facts be- 
fore us, two questions are presented for our adjudication, 
to-wit: First, is this party a minister of religion authorized 
to preach according to the rules of his church ? and secondly, 
was he, at the passage of the act, regularly employed in the 
discharge of his ministerial duties ? 

By reference to the “ Book of Discipline,” which contains 
the constitution and laws of the Methodist Episcopal Church 
South, it will be discovered that two orders of “ ministers” 
are provided for, to-wit: “ Deacons and Elders.” Each of 
these is created by the imposition of hands or ordination, 
and their respective functions are clearly defined and fully 
set forth. It appertains to the former to baptize and per- 
form the office of matrimony in the absence of the Elder, 
and to assist the Elder in administering the Lord’s Supper. 
To the latter, to administer baptism and the Lord’s Supper, 
and to perform the office of matrimony and all parts of 
divine worship; and upon both is imposed the duty to preach 
and expound the word. In addition to this body of ordained 
ministers, provision is also made for the licensing suitable 
persons to preach, but who are not authorized to administer 
the sacraments of the church. These mere licentiates may 
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be and always are, when members of an annual Conference, 
appointed to the pastoral charge of circuits and stations ; but 
whether they are embraced within the meaning of’ the act, 
it is unnecessary to decide in this case. This body of minis- 
ters and preachers are divided into two classes, the one 
* itinerant,” the other “local.” 

Every itinerant preacher must be a member of sume An- 
nual Conference, to which he is immediately responsible for 
his deportment as a man and his character as a preacher of 
the Gospel. He is not expected, or indeed allowed to en- 
gage in any secular employment or avocation which may in 
the slightest degree interfere with the efficient discharge of 
his duties as a minister of religion. He receives his field of 
labor by appointment of the presiding Bishop, and can ex- 
ercise no choice in the matter—he must go where he is sent, 
and may not, without incurring a forfeiture of his ministe- 
rial office, refuse. He takes the Pastoral charge of all the 
societies and congregations within the bounds of his appoint- 
ed circuit or station. He is entitled to receive as a full com- 
pensation for his services, a stipulated amount, denominated 
“ quarterage,” which is designed to provide clothing for him- 
self and family, if he has one; and in addition, he is allowed 
such an amount for subsistence, as the stewards of the cir- 
cuit or station may, in their discretion, see proper to desig- 
nate. He has no legal remedy to enforce the payment of 
these amounts, but must rely upon the voluntary contribu- 
tions of the individuals composing the societies or congrega 
tions. He is expected and required to devote his whole time 
and talents to the work of the ministry, and when in charge 
of a circuit embracing several appointments, so to apportion 
his ministerial labors, as to dispense to each society at stated 
periods, the ministry of the word; thus necessitating his 
preaching on week days as well as on the Sabbath. 

The “ Local Preachers” of the Methodist Episcopal Chureh 
constitute a large and influential body of ministers, and when — 
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faithful to their calling and profession, aid materially in ad- 
vancing the cause of religious truth. They are not consid- 
ered as drones in the ministry, but are expected and required 
to be active and zealous in the discharge of their ministerial 
duties. They are expected to co-operate with the Preacher 
in charge of the circuit, so as to dispense to all the people of 
the circuit the ministry of the word. Hence it is his duty 
and he is required to make stated appointments for preach- 
ing at localities not too remote from his residence, and to 
preach regularly at such appointed places and times ; taking 
care, however, that such appointments do not conflict with 
the regular appointments of the preacher in charge of the 
circuit. Receiving no compensation for his ministerial la- 
bors, but wholly dependent upon his own means for the sup- 
port of himself and family, it is not required of him, that he 
shall devote the week-days to preaching or other ministerial 
duties; if he preaches regularly on the Sabbath, he is con- 
sidered as complying with the established rules of his Church. 
Nor is a failure to occupy every Sabbath of the month 
deemed in all cases a dereliction of duty. It may be that 
from physical inability, he may be unable to undergo so 
much labor; or it may so happen that from the number of 
Local Preachers in his vicinity who have similar appoint- 
ments, or the paucity of appropriate localities for preaching, 
he may be unable to occupy more than two, or even one Sab- 
bath in the month. All that is required of him by the rules 
of his Church is, that he shall be faithful in the discharge of 
his ministerial duties—labor as extensively as under the cir- 
cumstances of his case may be reasonably required of him, 
and that his general deportment accord with the character 
of a christian minister. For any defect or delinquency in 
either of these respects, he is amenable to the Quarterly 
Conference of which he may be a member, and if found de- 
linquent, they may silence him for a time, or even deprive 
him of his ministerial character. 
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The body of “ Local Preachers” as a class are for the most 
part composed of individuals who from various causes have 
retired from the more active labors of the “ Itineracy.” 
When a preacher becomes physically unable to endure the 
privations and labors of an “ Itinerant,” or when his family 
becomes so cumbrous from the increase of numbers as to 
prevent their ready transfer from one circuit to another or to 
render them too great a charge upon the circuit or station; 
they are permitted to ask for a certificate of ‘‘ Location,” and, 
it is within the province of the Annual Conference of which 
he is a member to grant it or not at their discretion. If 
granted, it fixes his relation to the Church, and he retains the 
character of a “ Local Preacher,” no matter how often or 
where he may remove to. 

This being the general polity of the Methodist Episcopal 
Church South, to which denomination of christians this ap- 
pellant belongs, the question recurs, is he a “ minister of re- 
ligion authorized to preach according to the rules of his 
Church?” The phrase “ minister of religion” is of very ex- 
tensive signification, but as applicable to the party to this 
record, the court encounters no difficulty in deciding that he 
comes fully within the meaning of the act. It is in evidence 
and fully established, that he had been ordained to the high- 
est ministerial order known to the polity of the religious de- 
nomination of which he was a member; and there is no ev- 
idence going to show that he had ever been degraded. And 
such was the conclusion of the Judge before whom the in- 
vestigation was had. It is unnecessary to decide whether or 
not wnordained ministers come within the meaning of the 
act of Congress. The conclusion of the court is intended to 
be confined within the limits of the case now before it, and 
it will be time enough to decide that question when a proper 
case shall arise. 

It was insisted by the cousel for the government, that the 
applicant for discharge having received a “ certificate of lo 
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cation” from the Annual Conference of South Carolina, of 
which he was a member at the time, the effect and operation 
of that action made him a “ Local Preacher” only within the 
bounds and territorial jurisdiction of that partieular Con- 
ference ; and that by his removal from without that jurisdie- 
tion, he immediately Jost his ministerial character. This is 
a mistaken view of the polity of the Methodist Episcopal 
Church, as will be seen by reference to the foregoing re- 
marks. The act of location in its operation and effect is 
not confined to territorial limits or jurisdiction, and the term 
“Local” is only used and designed to fix the character or 
relation of the party as contra distinguished from that of 
“Ttinerant.” By the act of removal from one Conference 
to another, a Local Preacher loses none of his ministerial 
rights or functions, with this limitation, however, that before 
he is authorized to exercise his ministerial functions in the 
field to which he may remove, it is required of him to at- 
tach himself to some “ Society,” which can only be done by 
the presentation of a letter or certificate showing that he 
was in good standing at the time of his removal. As with 
the private members of the Church, so is it required of 
the Local Preachers, that they attach themselves to some 
“Society.” The proof on this point is, that the party to 
this record regularly attended the “ Quarterly Conference,” 
and the inference is that he took part in its deliberations, 
which he could not have done had he not become a member 
thereof. Being then a “ minister of religion” within the 
meaning of the act, as before decided, and having complied 
with all the requirements of his Church, authorizing him to 
exercise his ministerial functions, we conclude that he was 
“authorized to preach according to the rules of his Church.” 

The next question presented for our consideration is, “ was 
the applicant for discharge, at the date of the passage of the 
act, regnlarly employed in the discharge of his ministerial 
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duties?” The word “employed,” as found in the act, is cal- 
culated to raise a doubt as to the sense in which it was de- 
signed to be used. In its restricted sense, and when applied 
to persons, it may very naturally be taken to pre-suppose the 
existence of the relation of employer and employee and thus 
involve the idea of contract. Such, however, in our estima- 
tion, is not the meaning that was intended to be affixed to the 
word. It was doubtless used in its more common accepta- 
tion, as being synonymous with the words “ engaged” or 
“exercised,” and therefore designated to embrace within its 
scope the idea of voluntary ministration, as well as that 
which is performed under and by virtue of contract. 
By reference to the evidence in this case, as herein- 
before collated, it will be seen that this party is a “ Local 
Preacher,” and although engaged in planting as his secular 
employment, he had ¢wo appointments in his neighborhood, 
‘at which he preached regularly once a month. That he ad- 
ministered the sacrament, performed the rights of matrimony, 
attended the quarterly meetings of his Church, and that he 
preached at camp-meetings, and other places, as often as 
opportunity was afforded him. It was earnestly insisted, how- 
ever, by the counsel for the government, that these ministe- 
rial labors had not been dispensed in the manner pointed 
out in the rules of the Church, and therefore ought not to be 
permitted to avail the party. And to sustain this position a 
paragraph in the “ Book of Discipline” was cited, which is as 
follows: “ It shall be his” (the Preacher in charge) “ duty, as 
early as practicable after reaching his circuit or station, to 
ascertain from the local ministers within his charge what 
portion of their Sabbath time they are willing to labor in 
connection with him in supplying the people with the minis- 
try of the word ; and after consulting their views on the 
subject, it shall be his duty to sketch a general plan of min- 
isterial labor tor the year, and to avail himself of the aid 
which they are willing to afford in enlarging the work, form- 
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ing new societies and receiving probationers into the Church.” 
It will be readily perceived that this rule of the Church can 
have no bearing upon the point at issue. It is a rule for the 
government of, and imposes a duty upon, the preacher in 
charge of the circuit or station, and is not addressed to the 
Local Preachers who may happen to reside within the bounds 
of his jurisdiction ; and they ought not to be held responsi- 
ble for his neglect of a prescribed duty. But there was no 
evidence, one way or the other, whether the ministerial la- 
bors proved to have been dispensed by this party were or 
were not so dispensed in accordance with the requirements 
of the rule, and in the absence of any evidence on the point, 
the legal presumption is that the rule was obeyed. Weare 
therefore impelled to the conclusion, that the party has 
brought himself fully within the additional requirement of 
the act, viz: that he should have.been, at the date of the pas- 
sage of the act, “regularly employed in the discharge of his 
ministerial duties.” 

Every civilized and enlightened government is bound to 
regard the spiritual as well as the temporal - interests of its 
people, and the act before us attests the wisdom of the Con- 
federate legislature. While the act exempts from military 
service the ministers of religion, whose holy office it is to 
proclaim “ peace on earth and good will to men,” it has care- 
fully guarded against the abuse of this privilege, by requir- 
ing at their hands spiritual service, and it is the duty of the 
judiciary, whenever a case is brought before it, to see that the 
requirements of the statute be rigidly enforced. 

It is ordered and adjudged that the judgment pronounced 
in this case by the Judge of the Suwannee Circuit be re- 
versed, and that the appellant Edward L. King be discharged 
from ‘arrest. 
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4jrorck Ranpatt Coox, AppE.iant, vs. E. A. Fernanpez, 
Enro.iine Orricer, &c., APPELLEE. 


1. The act of Congress of February 17, 1864, exempts from military ser- 
vice “all physicians over the age of thirty years, who were at the pas- 
sage of the act and for the last seven years had been in the actual and 
regular practice of their profession.” 


2. The courts cannot consider any physicians as in the actual and regular 

practice of their profession, except those who have filed in the office of 

he Circuit Court their certificates or diplomas, as directed by the State 
Statute of February 10, 1881. : 


3. A physician who has not so filed his certificate or diploma will not re- 
ceive any aid from the courts, either in the collection of his bills or in 
securing an exemption from military service. 


4. The reason of this refusal of aid on the part of the courts is, that the 
secoad section of our act of February 10, 1831, makes it a penal offence 
for any individual to “attempt” to practice medicine or surgery without 
having filed his certificate or diploma as aforesaid, and the courts will 
not lend their aid to enable any one to reap the fruits of his illegal act. 


This case was decided at Tallahassee. 


A statement of the case is contained in the opinion of the 
court. 


Banks & McLeod and Smith & Ives for Appellant. 
L. J. Fleming tor Appellee. 
WALKER, J., deiivered the opinion of the court. 


On the 17th February, 1864, the Congress of the Confed- 
erate States passed “an act to organize forces to serve during 
the war,” the first section of which reads as follows, to wit : 
“ That from and after the passage of this act, all white men, 
residents of the Confederate States, between the ages of 
seventeen and fifty, shall be in the military service of the 
Confederate States for the war.” 
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On the 19th day of November, 1864, the plaintiffin error, 
who had been enrolled and put into the Confederate service 
under said act, made application to the Judge of the Su- 
wannee Circuit to be discharged therefrom, on the alleged 
ground that he was exempt under that clause of the 10th 
section of said act, which exempts “all physicians over the 
age of thirty years who were, at the passage of said act, and 
for the last seven years had been in the actual and regular 
practice of their profession.” 

On the 29th December, 1864, the writ of habeas corpus 
having been returned with the body of the petitioner, the 
Circuit Judge heard the evidence of the witnesses and the 
arguments of counsel and refused to discharge the petitioner, 
and his case was thereupon brought before us by writ of 
error. 

Whether the Circuit Judge did or did not err in the ruling as 
above stated, is the sole question before us, and must depend 
entirely upon the evidence in the record. Upon looking in- 
to the records, we find that the petitioner has resided in this 
State since the year 1857, but we are unable to find any tes- 
timony whatever to show that he has ever been at any time 
in the “actual and regular practice of his profession” as a 
physician. 

Our statute of February 10, 1831, is very explicit in point- 
ing out the three “ methods,” one or the other of which every 
physician must “ pursue” in order to be “enabled” to en- 
gage in the “actual and regular practice of his profession.” 
Section first of said act reads as follows, to wit : 

“Src. 1. Any individual desirous of practising medicine 
or surgery in the State of Florida, shall be enabled, to do so 
by pursuing one of the following methods: first, he shall 
file in the office of the Circuit Court of the county in which 
he may intend to reside, a diploma from some Medical Col- 
lege ; secondly, or he shall file in the office aforesaid, a cer- 
tificate, signed by at least two practising physicians residing 
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in this hee whe shall be regular saatadians of some Medi. 
cal College; thirdly, or he shall file in the office aforesaid, a 
certificate signed by some Professor of a Medical College, 
that he has attended one course of lectures in some one of 
the Medical Colleges aforesaid, and also a certificate from one 
of the physicians aforesaid.” 

There is no evidence in the record tending to show that 
the relator ever complied with either of these provisions, 
and hence we say there is no testimony to show he ever was 
“in the actual and regular practice of his profession.’ 

" If it be suggested that the section we have just read is not 

prohibitory, bit only directory, and that a physician may 
therefore legally engage “in the actual and regular practice 
of his profession” without a compliance with its provisions, 
we answer that even if that be so, it matters not, since the 
second section of said act comes in and makes it a violation 
of law, punishable by indictment and fine, for any one to 
“attempt” to practice medicine or surgery without having 
first complied with the provisions of said first section. Said 
2d section reads as follows, to wit : 

“Sec. 2. Any individual failing to comply with the be- 
fore recited provisions, and attempting to practice medicine 
or surgery, shall, on conviction thereof, be fined in a sum 
not less than fifty dollars or mee than two hundred dollars, 
at the discretion of the jury.” Duval’s Dig. 368; Thomp. 
Dig: 503. 

Since then, under the second section, a physician commits 
a penal offence every time he “attempts” to practice medi- 
cine or surgery without having complied with the provisions 
of the firgt section of said act, it can hardly be said he is in 
the regular practice of his profession while doingso. Tosay 
that a man is regular in his practice of violating the laws of 
the State, and that because of such regularity he is entitled 
to the extraordinary pro¢ection of a Confederate law, would 
be absurd. 
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Our courts do not recognize any as practising physicians 
except those who have complied with thé provisions of our 
statute, and to them only do they extend aid in the collec- 
tion of their fees. Tor no matter how important to his pa- 
tient the services of a physician may have been, yet, when 
he sues to collect his fees, if it be pleaded and proved that 
he has not complied with the provisions of our statute, the 
court regards him as “ attempting” to practice in violation 
of law, and refuses its aid upon the well settled principle 
that the law will never give its aid to reward any man for 
having violated one of its provisions. The court will not 
say to him, we will indict and punish you if you practice, but 
at the same time we will enable you to collect your fees 
earned by the illegal act. Can a man be said to have shown 
that he has been in the actual and regular practice of his 
profession for seven years, when he has not shown that he 
would be able to collect by suit a single fee earned during 
the whole period? That such is the condition of a physician 
who has never complied with our statute, we cite the uniform 
ruling of our Cirevit Courts, and also the following authori- 
ties. In the case of Roby vs. West, 4 New Hampshire, the 
court say: “It is not necessary to render a contract illegal 
that it should be expressly so declared by statute. If a pen- 
alty be inflicted by statute, that implies a prohilition”— 
citing 1 Bin. 110. And again, in the same case, the court 
say: “ The principle that no court shall aid men who found 
their cause of action upon illegal acts, is not only a well set- 
tled, but a most salutary principle. It is fit and proper that 
those who make claims, which rest upon violations of the 
law, should have no right to be assisted by a court of justice. 
It is fit and proper that courts should refuse their aid to those 
who seek to obtain the fruits of an unlawful bargain. It is 
fit and proper, when parties come into court to litigate claims 
founded upon illegal contracts, in relation to which they 
stand in part delicto, that they should be viewed and treated 
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in those transactions as outlaws, who have forfeited the pro- 
tection of the law, and it is fit and proper that they should 
be left to adjust their unlawful concerns as they can and en- 
joy the fruits of their transgressions of the law as they may.” 

In the case of Toler vs. Armstrong, 4 Washington’s Cir- 
cuit Court Repts., 299, Washington, J., said: “ I understand 
the rule, as now clearly settled, to be, that when the contract 
grows immediately out of, and is connected with, an illegal 
or immoral act, a court of justice will not lend its aid to en- 
force it.” (See also 17 Verm. 105; 11 Whet. 258 ; 17 Mass. 
258; 5 Massa. 395; 4 Holast. 352; 4 Dall. 298.) 

It is clear from these authorities that if the relator had 
gone before the court to collect a bill, he would not have 
been recognized as a physician in the actual and regular 
practice of his profession unless he had shown a compliance 
with our statute, and on that ground the court would have 
refused him its aid. How, then, without showing such com- 
pliance, could he obtain the recognition and aid of the court 
when he went before it to procure a discharge from the ser- 
vice of the country.” He was found on the soil of Florida, 
where he had resided for many years, subject to her laws. 
He alleged that he was a physician in the actual and regular 
practice of his profession for seven years. The conscript of- 
ficer denied this allegation. The issue was distinctly made, 
and the burthen of proof was upon the petitioner. The 
proof in the record does not sustain his allegation. 

Let the judgment be aftirmed with costs. 
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* AvexanpER Hunt, Puartrrr 1x Error, vs. BricADIER 
GENERAL Firne¢an, DEFENDANT. 


A County Commissioner is exempted under the act of Congress of October 
11th, 1862, which enacts, “ that the officers, judicial and executive, ef Uve 
State governments shall be exempted from military service,” notwith- 
standing he was not such officer at the time of his enrolment; but was 
elected and qualified afterwards. 


This case was decided at Tallahassee: 


The petitioner alleged that he was held in ctistody in the 
military service of the Confederate States by Brigadier Gene- 
ral Joseph Finegan, commanding the military district of 
Florida, as a conscript; that he had been elected, commis- 
sioned and qualified as a County Commissioner of the county 


of Columbia, in the State of Florida, and that, by virtue 
thereof, he was entitled to his discharge from the army. 

The petition was filed on the 1st December, A. D. 1863. 
The commission of said applicant, which is in evidence, is 
dated the 30th day of October, A. D. 1863, and recites that, 
“whereas Alexander Hunt hath been duly elected, accord- 
ing to the Constitution and laws of this State, to be County 
Commissioner for the county of Columbia; for two years 
from the 5th day of October, 1863 ;” and it appears that he 
accepted and qualified on the 28th day of November, A. D. 
1863. This being the evidence in the case, the court below 
made the following order : 

“This was an application for discharge from military ser- 
vice of the Confederate States, upon the ground that the 
party had been elected one of the County Commissioners for 
Columbia county. The proof before me was that he had 
been regularly enrolled and in the service of the Confederate 
States, by virtue of the act of 16th April, 1862; that subse- 
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quent to his enrollment he was elected one of the County 
Commissioners for the county of Columbia. 

“T am of the opinion that, being in the military service, 
an election to the office of County Commissioner would not 
release him from that service. I am confirmed in this view 
from the subsequent legislation of Congress of the 2d April, 
1863. It is therefore ordered that he be remanded to the - 
military authorities.” 

From this order a writ of error is issued. 


Smith & Ives, Banks & McLeod for Plaintiff. 
L. J. Fleming for Defendant. 


FORWARD, J., delivered the opinion of the court. 


~On the part of the plaintiff, it is insisted that the court 

erred in not discharging him, because he was exempted by 
and under the exemptions made in the act of Congress of 
October 11th, 1862, which enacts, “that the officers, judicial 
and executive, of the Confederate and State governments,” 
shall be exempted. . 

The counsel for the defendant contends that as said plain- 
_ tiff was, at the time of his election and qualification, regu- 
larly in the military service of the Confederate States, he 
could not be relieved from this service excepting by some 
Confederate law or authority. 

2d. That the exemption act of April 21, 1862, does not 
relieve him ; for, by the case before the court, the party seek- 
ing the discharge was regularly in the Confederate service 
previous to his election as commissioner, and were this 
otherwise, a County Commissioner cannot be considered a 
judicial officer. 

There are but two questions in this case: 

First. Whether the applicant was, at the time of his elec- 
tion, eligible to election as County Commissioner, he being 
at the time in the military service as a conscript # 
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Secondly. Whether the oftice of Cgunty Commissioner in 
this State, is a judicial and executive office of the State, and 
as such embraced within the exemption and entitled to his 
discharge without any further act of Congress authorizing 
it ? 

In considering these two grave questions, we are to turn 
to the Constitution and laws of the State, and see whether 
there is anything prohibiting the election of a private sol- 
dier, enrolled in the said service, from being elected and 
qualified to the office of County Commissioner ? 

We have given thorough examination and are unable to 
find any provision of the Constitution, or any act of the 
Legislature, disqualifying such persons, being citizens of the 
State, from election, and therefore we are to conclude that, 
in October, A. D. 1863, the appellee, notwithstanding he 
was then in the service as a soldier, was legally elected to 
fill said office, and was duly qualified. 

This brings us to the remaining question, and before en- 
tering upon it, we are to consider the division of the powers 
of the government and inquire who are State officers. Offi- 
cers of the State government may be classed into executive 
officers, legislative, judicial officers and ministerial officers, 
and these are required to exercise the functions belonging 
to their respgctive offices, and any neglect to do so may subject 
the offender to an indictment or he will be liable to the party 
injured or subject to impeachment. 

There are private offices, such as Bailiff, Receiver and the 
like. The body or person who carries the laws into effect, 
or superintends the enforcement of them, is executive. Ad- 
ministerial, like ministerial, pertains to the executive part of 
government as distinct from judicial. 

With this understanding of the classes of officers, we pro- 
ceed to inquire what are the powers and duties of the Board 
of County Commissioners, and of course of the individual 
members thereof? We find it an office authorized or created 
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being at the time of the enacting of said act of Congress. 
known as the “exemption act.” The Constitution authorizes 
the establishment of a Board of Commissioners in each 
county “for the regulation of county business therein.” See 
article 5, section 19. The Legislature in 1845, under this 
provision of the Constitution, created a Board of County 
Commissioners in each county, and declared that they should 
exercise all the powers and perform all the duties which had 
before appertained to the county courts, when sitting for 
county purposes, They were required to hold regular terms, 
and they are to be regularly commissioned and qualified, 
See Thomp. Digest, 127. The Judge of Probate was made 
President ex-officio of said Board, and required to keep a 
regular record of its proceedings at each session; they are 
allowed mileage and a per diem ; they are required to approve 
of certain bonds; they are required to appoint a county 
Treasurer ; the Sheriff is required to execute all their pro- 
cesses ahd to attend ‘their meetings ; they have authority to 
punish contempts by fine or imprisonment, (see laws of 
1847 ;) there is an appeal from their court to the Circuit 
Court; they are empowered to levy county tax, and are re- 
quired to make out annual statement of all money collected 
for county tax, &c.; they are empowered to levy taxes for 
the clothing of the soldiers in the Confederate service ; they 
are to canvass the vote when soldiers vote at elections ; they 
value and assess taxes on property; they expend the money 
appropriated to.aid the families of soldiers; the¥ hold their 
office until successors are commissioned and qualified—(see 
acts of 1848, page 71;) they examine and correct assessment 
books; they are common school commissioners; they have 
the protection of bridges, and extend charters to bridges and 
ferries. The duties prescribed are imposed upon the Board, 
and not as individuals—as a Board they act ; thus they can- 
not act by deputy. They are similar to the Court of Quarter 
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Sessions in England ; the only qualification is that fixed in 
their oath of oftice, and their removal can only be by address 
of the General Assembly. 

The rule of law respecting such officers is, that an officer, 
entrusted by the common law or statute is liable to an action 
for negligence in the performance of his trust or duty, or for 
fraud or neglect in the execution of his office. 3 Blackstone’s 
Com., 123; Bartlet vs. Crozier, 15 Johnson, 250. 

Such being the importance of the office, they must be 
supposed to be always filled with those who are most able 
to execute them. If they are not exempted by the act of 
Congress, how can the office be filled? The Judge of Pro- 
bate cannot order an election to fill a vacancy unless there 
is one, and we have already held that a citizen, a private 
soldier in the army, is eligible to the office. So that we see, 
that instead of the State’s breaking up the army by electing 
soldiers to fill office, the effect will be, if they are not allowed 
to attend to their duties, the State organization will be broken 
up by the military. 

There are general principles settled by our courts which 
serve to aid us in arriving at the status of these commission- 
ers. In the case of Hawkins vs. Robinson, 5 J. J. Marshall, 
page 8, that court held, that in the establishment and altera- 
tion of public roads, the county court act judicially, because 
they act on the facts adduced in evidence. 

In the case of the State vs. Connor, 5 Blackford, 325, the 
court in Indiana held that in that State the Board of County 
Commissionérs is a court of record, and its acts consequently 
can be proved only by the record. 

In the case of Washington county vs. Partier, 5 Gilman, 
232, it was held that the County Commissioners acted as 
executive officers in making settlements with collectors of 
the revenue. 

In Rhode vs. Davis, 2 Carter, (Ind.) 515, it was held that 
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Boards of County Commissioners are courts of limited and 
special jurisdiction. 

With such an array of authorities as a guide, we are sup- 
ported in the conclusion that in view of the duties which 
~ have been placed upon the Board of County Commissioners 
by our Legislgture, that in the proper discharge thereof, they 
are legislative, executive and judicial officers. 

First. The following duties necessarily make them a legis- 
lative body within the county, viz: 

Establishment of ferries; extension of charters to bridges 
and ferries ; establishing and regulating patrols; providing 
for the maintenance and support of the poor and infirm ; 
levying a tax in support of common schools; levying county 
taxes ; levying taxes for the clothing of soldiers. 

Second. The following duties necessarily make them an 
executive body; for, although administrative, yet they pertain 
to the*executive as distinct from judicial, viz : 

Appointing County Treasurer; approving bonds, &c. ; 
selling and disposing of lands; appointing overseers and 
surveyors of roads; examining assessment books; examining 
tax collectors’ accounts; canvassing the votes when soldiers 
vote at elections ; expending the money appropriated to aid 
the families of soldiers. 

Third. They act judicially in the exercise of the following 
powers, viz : 

In establishing and altering public roads, because in those 
cases they act on the evidence adduced in the report of the 
viewers’; in the valuation of property for assessment of taxes, 
because they herein act on the evidence; in the issuing of 
writs ad quod damnum ; in the exercise of the power to pun- 
ish for contempts by fine or imprisonment; in the fact that 
they are required to keep record, and appeals are authorized 
on the record ; in the fact that they can only be removed by 
impeachment. 

Having thus defined the true character of these commis- 
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sioners, the importance of their office in the functions of the 
State government will be seen at a glance, and we can come 
to no other conclusion than that they are “ officers, judicial 
and executive, of the State government.” We are next to 
consider whether, as the plaintiff in error was not a County 
Commissioner when the act known as the exemption act of 
October 11, 1862, was passed, he is exempted under the 
provisions of that act? We think he was, so soon as he was 
commissioned and qualified. 

The act does not, as in the cases of physicians and minis- 
ters of the gospel, limit the time of its operation to those 
who were or should be in office at the time of the passage of 
the act, or at any other stated period, but is general in its 
provisions. 

In consideration whereof, it is now here ordered and 
adjudged by this court, that the judgment of the said Circuit 
Court in this cause be and the same is hereby reversed; each 
party to pay their own costs, and that the said Alexander 
Hunt be discharged. 

DuPONT, Chief Justice, dissenting. 





